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Legal Problems of Insurance Agents— 


Valuation of an Insurance Agency 


Reporting to our readers this month ts 
Charles W. Tye, of Joseph Froggatt & 
Company, Newark, New Jersey. 


oo WORTH of the local insurance 
agency almost entirely upon 
the value of its expirations, taken collec- 


tively. 


depends 


“worth” 
“value.” The 
latter word has been defined as the price 
(1) at which the owner of (ex- 
pirations) holds them for sale; (2) at which 
the goods are freely offered in the market 
to all the world; (3) dealers in the goods 
are willing to receive, and purchasers are 
bought 
course of 
the final analysis, the value of 


The sense in which the word 
is used is synonymous with 


the go yds 


and 
trade. In 
an insurance 
agency is the price that the owner of the 
agency would 
the open market. 


made to pay, when goods are 


sold in the ordinary 


receive for his business in 

The above does not mean that the present 
owner of an insurance agency is conscious 
[ interested in its value only at the 
time he wishes to transfer it. 


or or 
Any individual 
engaged in private business, as a sole pro- 
prietorship, partner or stockholder, should 
have very definite and accurate ideas as to 
the worth of his operation and, of course, 
the business which is to be transferred by 
sale must have a price tag on it. It seems 
obvious, therefore, that all agents should 
have an interest in the subject whether or 
not they contemplate the their 
business. 


sale of 


Estimating Value 


While it is true that the premium income 


of an agency has an important bearing 
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upon its value, the type and character of 
the expirations are of equal 
The analyst must take into 
the individual operations, appraising each 
as a separate unit and then collating the 


findings. 


importance. 
consideration 


It is only in this way that a rea- 
sonably accurate basis for any calculation 
can be obtained. 


The time-honored formula of from one to 
2% times the annual net commissions as 
constituting a rule of thumb in arriving at 
the value of an agency is useful. However, 
if it is not coupled with other intelligent 
considerations, it may prove valueless. 


It is entirely natural for almost everyone 
to overestimate the value of possessions. It 
is oftentimes difficult to develop the degree 
of realism which is so necessary in coping 
with the problem of determining the valua- 
tion of an agency. 


Tests and Considerations 
of Expirations 


Generally, the cash value of an insurance 
agency is a difficult and elusive figure to 
calculate, as evidenced by the fact that 
some prospective buyers have bid as much 
as three times the amount of another bid 
for the same This inconsistency 
does not mean that any of the bidders were 
necessarily missing the market, but it can, 
and probably mean that the same 
agency can be worth more or less to differ- 
ent people depending on 
positions and capabilities. 


The agency can be de- 
termined on a realistic basis by analyzing 
and rating each individual expiration in the 
agency. The collation of the results of the 


agency. 


dA eS, 
their individual 


valuation of an 
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following tests and considerations for each 
will agent to 
determine its value with a reasonable degree 
of accuracy: 


policy in force enable the 


(1) Is it possible to sell the insured any 
other types of insurance? It is important 
to determine whether the insureds of an 
agency are good prospects for further solici- 
tation, or whether they have reached the 
practical saturation point, insurance-wise. 
Whenever it that additional lines 
of insurance can be sold to the agency’s 
customers, it that the 
agency has not done a complete selling job. 


(2) What is the credit experience with 
the insured? Slow-paying policyholders are 
not valued as 
promptly. 
cause the agency does not pursue collections 
another matter; such 
accounts should not be discounted in deter- 
mining their value. 


appears 


may well mean 


who 
When this condition prevails be- 


highly as those pay 


aggressively, it is 


written at 
If the business has been written 


(3) Has the business been 
tariff rates? 
in so-called cut-rate 
of the expirations 


because the 


companies, the value 
should be discounted 
probably a price 
buyer who would not continue his business 
with the 
ferred to 
rate. 


(4) Is the risk from an 
underwriting standpoint? It is a well-known 
fact that the risks in any 
with their attendant frequent claims, require 
an inordinate proportion of the and 
facilities of the staff. They are 
more subject to cancellation by the company 
Poor 
risks bring profit neither to the agent nor 
to the their 
over-all agency picture, is limited. 


insured is 


trans- 
with a higher 


agency if the cover were 


a bureau company 


good 


insured a 


poor agency, 
time 


agency's 
than those of better loss experience. 


company, and value, in the 


direct business? The 
an expiration may depend largely 
on the source of the business. If the in- 


sured looks to the agent directly for insur- 


(5) Is the account 


value of 


ance service, the expiration information is 
[ value than if the 
were brought to the agent by a broker or 
This consideration is important 
to the prospective purchaser of an agency 
because the account will undoubtedly be 
in constant jeopardy when controlled by a 
broker or solicitor who can place it with 


of far greater business 


solicitor. 


another agency. 

(6) What are the probabilities of trans- 
ferring the account to the new owner? A 
particular expiration is of little value to a 
new owner unless he can pick up the ac- 


Report to the Reader 


THis ISSUE IN BRIEF 


An analysis of what constitutes 


a 
good statement is made at page 535 


Two primary functions of a statement 
are the development of a more ac- 
curate appraisal of a claim and preser- 
vation of material evidence. 

° 
and 
involved 


In the 
there 


Prunier Sanders cases, 
unusual stock- 
retirement arrangements. At page 539 
you will learn that premium payments 
on insurance 
stock of deceased stockholders 
held to be constructive 
other stockholders. 


The practical side of many 


were 


used to purchase the 
were 


dividends to 


“excess 
coverage” problems is presented at 
page 545. The way in which insurers 
should deal with demand letters is one 
of the practical 
cussed. Also analyzed is the insurers’ 
duty to defend. 


considerations dis- 


count and rewrite the business when it ex- 
pires. In the 
certain accounts 
benefit the 
is an example. 
to write this 
chances are he 


normal course of events, 
expected to 
Political 
The new owner may be able 
political business, but the 
will not. 
automobile and 


more readily transferable. 


cannot be 


new owner. business 


The personal lines 
such as residence fire are 

(7) How much premium does the account 
develop? 
ating the particular 
account because it can be assumed that it 
i owner to hold rela- 
tively small premium business as opposed 
to the The so-called target 
risk which develops a large premium is in 
a doubtful 
owner due to the 


This becomes important in evalu- 
desirability of any 


is easier for the new 


larger risks 
the hands of a new 
fact that many other 
producers are constantly attempting to write 
this business. The competition for a line 
is less in the small or moderate-sized risk. 
(8) Is the 
or five-year 
ceded that 
five-year 


position in 


three- 
con- 


account written on a 


term’? It is generally 
for a three- or 
relatively safe in the 
agency, at least for the period of the insur- 
ance. It that the new 
owner will be the beneficiary of whatever 
security the concept provides. The 
fact that the.insurance will not expire until 
time after he taken over will 
provide him with an opportunity for de- 
veloping this account for the new agency. 


business written 
term is 


ic ye ws, theref« re, 
term 


some has 
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(9) How old is the insured? Agency- 
client relationships are often of very long 
standing. This development is a perfectly 
natural one, particularly in the case where 
the agent has cultivated his client and given 
him good insurance service over the years. 
It is important that the prospective buyer 
of an agency should have some regard for 
the ages of the insureds. Death and taxes 
being certain, the older insured is in a 
much more precarious position than the 
younger person. Any agent (or prospective 
buyer) must reckon with the problem of 
retaining the insured’s after his 
death. Inasmuch as administrators, execu- 
and heirs oftentimes have their own 
insurance agents whom they favor, the 
agent who wrote the business during the 
lifetime of the insured may lose it when 
death occurs. 


business 


tors 


(10) Has ‘the account been serviced prop- 
erly by the agent? It goes without saying 
that the prospective purchaser will have a 
greater chance of retaining the business if 
the agency has been servicing the account 
properly. Conversely, if the agent 
merely been collecting premiums 
period of years with little or no 
service in exchange, the 
business for a 


has 
over a 
agency 
retention of the 
new purchaser is rather 
dubious. 


(11) What is the nationality and social 
status of the clientele? Some nationalities 
are inclined to be “clannish” and therefore 
reluctant to transfer their business to a new 
agent who may not have the same back- 
ground as theirs. While this problem is 
more acute in metropolitan areas, it also 
exists in medium-sized cities and rural com- 
munities. Every prospective agency buyer 
should be alert to this situation and be 
guided accordingly. While the foregoing 
applies to expirations as a whole, the same 
test can be made applicable to any given 
account. 


General Business Considerations 


Up to this point the analysis of the agency 
has been concerned with testing the expi- 
If the 
expirations withstand the tests as outlined 
above in a reasonably satisfactory manner, 


rations from various points of view. 


the analysis is well along in the 
of determining the value of the agency. 
However, before final judgment on agency 
valuation can be passed, the following gen- 
eral business factors must be 


pre cess 


considered. 
Any prospective buyer of an agency should 


examine in detail the propriety and efficiency 
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of the bookkeeping and filing systems in 
order that their value to the new owner may 
be determined. 


In some instances accounts appearing 
on the books of an agency have been previ- 
ously canceled without a proper 
being made. This may be due to slipshod 
office methods within the agency and not 
necessarily to fraud. Nevertheless, the pros- 
pective buyer should make sure that no 
such situation exists in the agency being 
considered. 


record 


Agency personnel is an important matter 
to be considered by the prospective pur- 
chaser. This situation is resolved into two 
questions: (1) Will the employees stay on 
in the new arrangement? (2) Does the new 
owner want any or all of them to stay? 


This may be indeed a delicate matter, 
particularly if any of the employees control 
business now on the books of the agency. 
(As a safeguard, the buyer should deter- 
mine the amount of business controlled by 
the employees.) 


The relationship of the agency with its 
companies has an important bearing on its 
value. If the agency-company experience 
has been friendly and satisfactory, the buy- 
er’s chances of appointment by the com- 
panies will be enhanced. On the other hand, 
if the companies have had _ considerable 
difficulty with the agency in such matters 
as loss ratio and balances, they may not 
be interested in continuing the agency when 
it is transferred. 

No prospective buyer should overlook the 
possibility of chattel mortgages and assign- 
ment of the property of the agency. A 
should be made to certify to the 

satisfaction that the seller owns, 
free and clear, that which he is proposing 
to sell. 


check 
buyer’s 


While it has been pointed out repeatedly 
herein that a prospective buyer should have 
full and complete information regarding the 
agency, the list of expirations is one thing 
concerning which the seller is entirely justi- 
fied in exercising caution. The seller should 
not expose his list of expirations to the 
buyer or his representative for longer than 
is absolutely necessary. In no event should 
the seller permit a copy of this list to be 
made. Compliance with this point can be 
accomplished by the seller being present 
when 
buyer. 


his accounts are examined by the 


The reason for this precaution is simple. 
If something happens during the negotiations 


(Continued on page 577) 
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Federal Legislation 


The first session of the Eighty-fifth Con- 
gress adjourned on August 30, 1957. The 
second session will convene on January 7, 
1958 (pursuant to H. J. Res. 453). 

Among the bills recently signed into law 
by the President is H. R. 7383. This law 
(Public Law 85-256) amends the Atomic 
Energy Act of 1954 in order to provide 
government insurance against accidents caused 
by nuclear energy reactors. (A discussion 
of how this law will operate can be found 
in the July, 1957 issue of the JOURNAL.) 

Many of the important bills affecting the 
insurance industry have been carried over 
into the Congress. In- 
cluded in this pending legislation are the 
Jenkins-Keogh bills (H. R. 9 and H. R. 10), 
which were finally by-passed by the House 
Committee on Ways and Means. The bills 
would permit any has _ self- 
employment income to put a small part of his 
earnings before taxes into a retirement fund. 
(These bills are summarized in the June, 
1957 issue of the JOURNAL.) 
is H. R. 5551, which would exclude from 
taxable income taxes imposed upon em- 
ployees under the social security, railroad 
retirement and civil service retirement systems. 

Another bill which 
second session is H. R. 8381, the “Technical 
Amendments Bill of 1957.” Among other 
things it contains a “premium payment test 
provision.” (See the August, 1957 issue of 
the JouRNAL for an analysis of this bill.) 


second session of 


person who 


Also held over 


myst wait for the 


No action was taken on the problem of 
income taxation of life insurance companies. 
It was reported that Jere Cooper, chairman 
of the House Committee on Ways and 
Means, was advised by Robert W. Ander- 
son, the new Secretary of the Treasury, that 


What the Legislators Are Doing 


since he had been in office only a short time 
he would review the matter this fall and 
would make his position known to Congress 
next January. Consequently, the committee 
chairman decided that legislative action 
should be delayed pending further study 
and recommendations by the Secretary. 

The Life Insurers Conference stated 
that in its discussions with the Secretary 
he declared that if an extension of the 
Mills Law is approved by the Congress 
and becomes a law before March 15 of next 
year, it would still apply to taxes payable 
in 1958 on 1957 operations. Neither the 
Secretary nor his staff urged Congressional 
inaction, in which case the 1942 law would 
apply to the tax year of 1957. 

The Treasury staff advised that it would 
submit a plan of taxation to the Secretary 
this fall. Presumably the plan will be based 
upon the general corporate theory. In such 
event, it is generally recognized that legis- 
lation based upon such a recommended plan 
could not be enacted prior to March 15, 
1958, when tax returns must be filed. There- 
fore, the possibility is not precluded that 
the Treasury might recommend as a tem- 
porary measure an extension of the stop-gap 
law with or without modifications. A recom- 
mendation along these lines involving ma- 
terial changes in the stop-gap law would 
probably call for hearings before the House 
Ways and Means Committee and the Senate 
Finance Committee. 

Federal flood coverage should be manda- 
tory under all FHA loans in the 
major flood areas, according to Represen- 
tative Florence Dwyer of New Jersey in a 
letter to Housing and Hiome Finance Ad- 
ministrator Cole (which was reported in 
The Friday Flash of August 16). She stated 
that including this along with 


533 


seven 


coverage 








existing required coverages of fire and wind 
would provide 
allow 


a sufficiently broad base to 
for other 
reasonable rates. 


writing of flood coverage 
property owners at 
>. 2127..is 2 


which 


fairly recent introduction 
would amend Section 3(d) of the 
Federal Employees’ Group Life Insurance 
Act of 1954 relating to the reduction in 
amounts of insurance of persons over 65. 
The bill, which is said to be not very con- 
troversial, was reported with amendment 
out of the Senate Committee on Post Office 
and Civil Service. 

“(d) Each of such amounts of insurance 
shall be reduced by 1 percent thereof at 
the end of each full calendar month follow- 
ing the date the employee attains age 65, 
subject to minimum amounts prescribed by 
the Commission, but not less than 50 per- 
cent of the insurance in force immediately 
preceding the first reduction provided herein. 


“Sec. 2. The amendment made by this 
act shall take effect as of August 17, 1954, 
except that it shall not be applicable in any 
case in which the employee’s death or 
retirement occurred prior to the date of 
enactment of this act.” 


It provides in part: 


The following social security bills have 
been approved by the President: 

Public Law 85-238 (H. R. 1944) 
inapplicable in the case of survivors of 
certain members of the armed forces the 
provisions of the Social Security Act which 
previously prevented the payment of bene- 
fits to aliens outside the United 
States. In addition, it contains provisions 
which (1) eliminate the “living with” re- 
quirement formerly applicable in the case of 
wife’s, husband’s, widow’s, widower’s and 
mother’s benefits; and (2) make it easier 
for claimants to qualify as the wife, husband, 
widow or f 


renders 


who are 


earner for 
purposes by allowing them 
to have such a status if the appropriate state 


widower of a wage 


social security 


court finds them to have been validly mar- 
ried to the wage earner. 

Public Law 85-227 (H. R. 8753) adds Cali- 
fornia, Connecticut, Minnesota and Rhode 
Island to the list of specified states which 
are now permitted to divide their retire- 
ment systems into two parts so as to obtain 
social security coverage for only those state 
and local employees who desire coverage. 

Public Law 85-226 (H. R. 8755) permits 
any instrumentality of two or more states 
to obtain social security coverage under its 
agreement separately for those of its em- 
ployees who are covered by a retirement 
system and who desire social security cover- 
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age. It extends to Alabama, Georgia, Mary- 
land, New York, Tennessee and the Terri- 
tory of Hawaii the provisions of the law 
permit extend 
social security per- 
formed by state or local employees in any 
policeman’s or fireman’s position covered by 


which specified states to 


coverage to services 


a retirement system. 

Public Law 85-229 (H. R. 8821) expedites 
the completion of a coverage referendum in 
the case of certain specified states that are 
permitted to divide a retirement system for 
purposes of extending social security cover- 
age to those members of the system who 
desire coverage. 

Public Law 85-239 (H. R. 8892) makes 
the following changes with respect to ministers 
(including certain members of religious orders 
and Christian practitioners): (1) 
extends for two years the present deadline 
on the time within which certain ministers 
must elect social security coverage or lose 
all opportunity of becoming covered in the 
future; (2) permits certain remuneration 
paid in 1955 and 1956 to ministers and 
erroneously reported as wages by nonprofit 
organizations to be treated as remuneration 
for employment both for tax and benefit 
purposes; and (3) provides that a minister 
in computing his earnings from his ministry 
security (but not for 
income tax purposes) must include the value 
of meals and lodging furnished him for the 
convenience of his employer and the rental 
value of the parsonage furnished to him. 


Science 


for social purposes 


State Legislation 


Alabama . . The 
Accident and Sickness Policy 
Law would be enacted by S. B. 549. 
bill was introduced August 30, 1957. 


New Hampshire . .. The uninsured 
motorists endorsement is now a mandatory 
part of the standard automobile liability 
policy. Chapter 305, Laws 1957, H. B. 236, 
approved August 2, 1957, effective Septem- 
ber 1, 1957. 


Texas ... The State Board of Insurance 
was recently created. All of the powers and 
duties vested in the Board of 
Insurance Commissioners, the chairman of 
the Board of Insurance Commissioners, the 
Life Insuranca Commissioner, the Fire In- 
surance Commissioner and the Casualty 
Insurance Commissioner are now vested in 
the State Board of Insurance as a body. 
Laws 1957, S. B. 222, approved and effective 
June 12, 1957. 


Individual 
Provisions 


This 


Uniform 


heretofore 
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Statements— Necessity and Value 


By CLARENCE G. JOHNSON 


Adjusters should approach the 
taking of all statements only 


after analyzing the points to 
be covered, the author states. 


T HAS BEEN SAID that the signed 

written statement constitutes the back- 
bone of any good claims investigation. Today 
not all written. Some are 
taken by means of a recording device with 
the tape or record being placed in the claims 
file together, on occasion, with a transcrip- 
tion. Whether or not the recording is 
transcribed depends upon individual policy 
and the necessity for review of what was 
said. 


Statements are 


The value of statements as viewed by a 
claims man will differ to some extent from 
the worth assigned to that recorded utter- 
ance, be it written or on tape, by trial 
counsel. Since a defense attorney will have 
reason only to review and handle something 
than 2 per cent of the legal liability 
caseload of any carrier, this is quite under- 
standable. However, without any difficulty 
we can agree that statements have as their 


less 


prime value the following two functions: 
(1) development of a more accurate ap- 
praisal of a claim and (2) preservation of 
material evidence. 


We can also agree that the only purpose 
of the statement is to accurately record all 
the facts surrounding an incident which are 


relevant and material. All that is desired 


Statements 


is a true declaration of the events as they 
occurred—a version which carries with it 
the integrity of the individual making the 
statement. 

The proper appraisal of a case is most 
important to a claims man. Should he fail to 
properly evaluate the facts, not only can 
litigation be foreseen, but also (and probably 
more important) a public attitude of dis- 
satisfaction is created which is applicable 
to the insurance industry as a whole. The 
following question might be asked: Why 
resort to formal statements in the evaluation 
of a claim when facts can be obtained 
through a general discussion? We all know 
that a discussion which is not impeded by 
precise requisites, as would be one of a 
general informal nature, is conducive to a 
more independent expression of thought— 
but is that what is needed or desired? 

To evaluate any case, an absolute neces- 
sity for any degree of accuracy is a posses- 
sion of specific facts. What an individual 
might believe to be true or the conclusion 
he might draw constitute facts 
upon which a proper or equitable decision 
should be based. What is needed is a clear 
description and recounting of what was 
observed, said and heard. A conversation 
relative to the incident involved handled in- 
formally, that is, without any effort being 
undertaken to record the pertinent facts, 
will almost always result in a “general” 
rather than a “specific” manifestation of 
events. For example, in cases involving the 
usual automobile accident we are interested 
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The author is assistant division manager, 


Industrial Indemnity Company, San Francisco 


in time, distance and speed. We want to 
know from each driver (1) where he was 
when he first observed the other car, (2) 
where the other vehicle was, (3) the respec- 
tive speeds and (4) precisely every action or 
movement undertaken by from that 
moment when the other car was observed to 
the point of impact. 


each 


No fact is insignificant or unworthy of 
consideration; for example: the exact posi- 
tion of both cars sometimes to the point of 
knowing how far the right sides were from 
the right-hand curb line at the time first 
observed; their exact path and movement 
thereafter through the point of impact; what 
each driver did, such as turn, apply brakes, 
speed up, etc.; what about 
each driver, such as having both hands on 


was observed 
the steering wheel, wearing dark glasses, 
busily engaged in conversation, etc. These 
form some of the specific details needed— 
explicit important factors that will only be 
brought forth by “a specific approach,” “a 
formal approach.” 


A good statement requires an alert mind, 
initiative and preparation. Prior to calling 
upon the individual statement is 
sought, an analysis of what is to be covered 
should be undertaken and short notations 
set forth on a piece of paper calling these 
points to your attention should your mind 
be distracted by some surprise or environ- 
mental occurrence. As an illustration, you 
are assigned a slipping and falling 
which happened in a retail department store. 
An eyewitness to the incident is located and 
you call at her home that evening to gain 
her version of what she observed and heard. 
In her statement is covered (1) the condi- 
tion of the floor from the standpoint of 
defects or foreign substance of any kind 
as she had observed it both prior to and 
at the time of the accident, (2) her observa- 
tions of the injured at the time of the 
accident and before, (3) how the injured 
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In fact, 
you did a good job except for covering the 


fell and (4) the type of shoes worn, 
lighting in the area of the accident and 
what the injured had in her hands at the 
time of the fall. You had meant to cover 
these two areas and had made a mental 
note to do so prior to calling upon the wit- 
you taking the 
witness one of her 


ness. However, as were 


statement from the 
relatives dropped by whom she had not seen 
for an extended period of time, and in your 
desire to conclude the matter in the shortest 
possible time you overlooked the mental 
notation you had made. You would not 
have done this had a short notation of the 
points to be covered been listed on a piece 
of paper prior to the call. 


Each assignment involving the taking of 
a statement should be approached on the 
basis that a professional job will be accom- 
plished. This can only be realized where 
an analytical approach is adopted and some 
means undertaken to prevent the overlook- 
ing of a pertinent point that might well 
develop to be the answer to the crucial 
We must remember that 
many times there is no second chance. 


issue of the case. 


Negative statements are all too frequently 
regarded as an unnecessary inconvenience 
to be avoided. All that is ever desired in a 
statement is that which an individual knows 
about the incident, accident or event. It 
logically follows that what is not known can 
be equally as important as what is known. 
If he nothing, that is, he did not 
see or hear anything about what did allegedly 
or actually occur, then why not so record 
just that. John Doe might well have occu- 
pied a position where he could have been a 
good witness, but he just did not see or hear 
the event that did take place nor did he 
remain for what followed. Knowing that 
John Doe was in a position to observe and 


knows 


hear what transpired, it then appears rea- 


sonable to assume that the particular case 
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cannot be accurately 
version or lack of 


beyond doubt or 


under consideration 
evaluated until 
knowledge is 
speculation. 


] iT e's 
known 


By far the vast majority of the American 
public are inherently honest. The discrepan- 
that do exist between versions of an 
accident (for example, where party 
swears an automobile was motionless while 
another with equal sincerity unequivocally 
was moving) generally 
statements of what the 
observed. Speed in 


cies 
one 


vehicle 
honest 


states the 
represent 
parties believed they 
contacting parties and witnesses to an ac- 
cident will not necessarily result in one 
agreed accounting of what transpired. How- 
ever, we do know that prompt contacts 
following an incident afford the best insur- 
ance we have for receiving as accurate a 
narrative as possible. It is quite well known 
that if four or five people are ushered into 
a group of ten others and after ten minutes 
they depart, to then ask questions of the ten 
remaining as to what the other four or five 
wore, said and did, will result in answers 
with numerous variations. Further, if the 
ten are permitted to communicate among 
themselves prior to relating their answers, 
even different results can be anticipated. 
Also, if a person repeats in his own mind 
that the light was green, after a time he 
will form such a firm conviction that the 
light was green, even though at the time of 
the accident he was in fact uncertain, that 
no individual can alter his acquired opinion. 
Time likewise favors rationalization. This 
is particularly true of a party to the in- 
cident. At the time of the accident he may 
have had no recollection of giving a hand 
signal—his failure to do so resulting in the 
However, through a subsequent 
continual thought may reason 
that he always and auto- 
matically performs in such a safe and legal 
manner that there could be no question 
about his specific action of giving the signal 


accident. 
process he 
spontaneously 


in this imstance. 


Speed in contact plus an analytical ap- 
proach will not cure all ills. However, such 
action is the best prescribed drug that can 
be utilized to attain the accounting with the 
greatest accuracy. 

Bearing in mind that the dedicated aim 
of a statement is to accurately record relevant 
and material facts, it might be well to touch 


upon just what is considered to be within 


this area. We have commented on the 
necessity of knowing all the specific facts of 
what was seen, heard and said. Of possible 
knowing all we can 


equal importance is 
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about the individual whose statement is 
being recorded. Where was he at the time 
of the accident? What was he doing? Is he 
related to the parties or is there any ground 
for bias? Has he been involved in any similar 
incident himself? What is his physical condi- 
tion, such as eyesight, hearing, etc.? The 
answers to all these and other pertinent 
questions are not only relevant and material, 
but also should be incorporated into the 
statement—whether the answers are of a 
positive or negative nature. In fact, a claims 
man should look upon the statement as 
though. he were taking a deposition. He 
should view the undertaking as a means of 
accomplishing a complete factual discovery. 
His approach should always be professional 
as his is truly a profession, although too 
seldom recognized as such. However, re- 
spect follows work well done. With respect 
can come that dignity associated with the 
professional man. 


A professionally taken statement by the 
assigned adjuster makes possible a more 
orderly discharge of the obligations owed 
by the manager to his company. However, 
from the standpoint of the individual charged 
with the responsibility of the administration 
of a claims operation, which includes the 
prompt disposition of reported claims, we 
cannot overlook the value of the statement 
should litigation ensue. It is true that the 
statement also enables trial counsel to ap- 
praise the case. However, at this stage of 
the proceeding a slightly modified emphasis 
comes into being. The fact that we are now 
confronted with a lawsuit filed subsequent 
to the obtaining of statements indicates that 
either the matter was not regarded as one 
of legal liability or we were unable to get 
together on value. If complete factual state- 
ments are in the file, assigned counsel will 
encounter no difficulty in clarifying their 
thoughts as to liability, value, chances for 
success, strong and weak points, and recom- 
mendations for future handling. If the state- 
ments are incomplete, one can only speculate. 
To speculate is to gamble and the latter is a 
luxury no carrier can afford. 


Should the matter proceed to trial, state- 
ments will have special value in one or both 
of these areas: 
and (2) 
ments). 


(1) refreshing recollection 


impeachment (inconsistent state- 


Time tends to diminish even the most 
retentive and acute memory. Possibly ration- 
alization becomes a factor or it could well 
be that there was no reason for the indi- 
vidual to understand the importance of 
retaining in his mind the specific facts. 
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However, having recorded the facts of the 
incident shortly after its occurrence, the 
individual who is subsequently called upon 
to relate under the pressure of a trial 
the events of many months ago should find 
himself in a, fortunate position. Our law 
gives to this witness the right and opportu- 
nity to refresh his memory concerning facts 
which were recorded by him or at his direc- 
tion immediately after the incident or at a 
later date when the facts continued to be 
fresh in his memory. The color of an auto- 
mobile, the degree of foliage present, the 
time or hour of day, and the number of 
individuals present are all difficult items 
to accurately retain within the mind. If 
truthfully recorded, no embarrassment should 
follow or develop, unless possibly a desire 
to circumvent justice arises subsequent to 
the giving of the statement. 

All that should ever be included in a 
statement are the facts related by the indi- 
vidual making the declaration. His language 
—his verbatim expressions—should be used 
if the statement is in narrative written form. 
A sincere approach to the accumulation of 
all factual details should inure to the benefit 
of society in general and individual justice 
in particular. 

The value that a statement might have 
for impeachment purposes cannot be over- 
looked. However, at the time that the state- 
ment is taken its value for possible future 
use in this particular area is usually un- 
known. For instance, John Doe tells you 
when his statement is recorded that (1) he 
did not witness the accident, (2) at the 
time of the accident he was with Smith and 
Jones at the local ball park watching the 
hometown team play the league leaders 
and (3) he was not related to either of the 
parties involved in the accident. It later 
develops at the trial that John Doe testifies 
in rather detailed fashion to the incident, 
tipping the scales decidedly in favor of one 
party over the other. Your subsequent in- 
vestigation following the taking of John 
Doe’s statement disclosed that John .Doe 
was related by marriage to the party he 
assist. This untrue 


was endeavoring to 


assertion alone gives you one basis for im- 
peachment. In addition, trial counsel] has 
the further benefit of not just a simple 
negative statement which might possibly 
be explained by John Doe as a misunder- 
standing, but affirmative declarations of 
who he with and where. The latter 
reduces to almost insignificant value an 
attempted explanation on the basis of a 
misunderstanding, especially if the two par- 
ticular ball teams were actually playing on 
that day. The adjuster who possesses the 
initiative and ingenuity, and who takes the 
time, to secure what might appear to be 


Was 


small, specific, trivial details should be com- 
mended. His interest in performing a pro- 
fessional job gives to a carrier the greatest 
possible assurance of an equitable result. 
Yes, the professional statement is truly 
the backbone of a good claims investigation. 
By the term professional we refer entirely 
to the quality of the work. A narrative 
review which recites merely a good, interest- 
ing, general story will not hold up when the 
Details—specific details— 
are the answer. If time is going to be de- 
voted to the taking of a statement, and 
time means money, then why not do a good 
job. An incomplete statement will only 
reflect discredit. It further serves to permit 
confusion to exist at a later date if the state- 
ment is used, with the net result of public 
misunderstanding and distrust. 


going is rough. 


Our adjuster should be encouraged to the 
fullest degree to approach the taking of all 
statements only after analyzing the points 
and areas to be covered. To then instruct 
them to proceed with initiative, ingenuity, 
determination and foreseeability should be 
our goal. Let’s not be ashamed to use check 
Don’t forget time, 
location, etc. We should be determined to 
secure from the individual whose statement 


lists. distance, speed, 


is being taken a specific declaration of what 
he observed through any of his senses, in 
and language. The 
statement should carry with it the integrity 
of the man whose spoken word is being 


[The End] 


his own expression 


recorded. 


Income payments to American families from their life insurance 
policies now exceed $750 million a year, representing proceeds 
from policy benefits of previous years, the Institute of Life 
Insurance reports. Payments made on income plans during 1956 
totaled $790 million, and on the basis of recent increases will 
be $850 million to $900 million this year, the institute says. 
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Stock-Retirement Agreements— 


The Prunier and Sanders Cases 
By ALBERT MANNHEIMER and JOEL IRVING FRIEDMAN 


| The Prunier and Sanders cases discussed 
| herein have excited renewed interest in 
the use of life insurance to purchase the 
stock of deceased shareholders. The au- 
| thors are members of the New York law 
| firm of Nathan, Mannheimer, Asche, 
| Winer & Friedman. The article ts re- 
| printed from the August, 1957 issue of 
| Taxes—The Tax Magazine 


[WO RECENT CASES; both of which 
are being appealed, have served to re- 
open discussion of an old tax question, 
namely, whether an agreement, under which 
a corporation is to retire the stock of a 
stockholder when he dies, should be avoided 
on the ground that in one way or another 
it can result in constructive 


Facts in Prunier and Sanders 


In the Prunier case, two brothers owned 
substantially all the stock of a corporation. 
In the taxable year involved, brother H 
was named the beneficiary of policies in- 
suring the life of brother J. Similarly, J 
was named the beneficiary of policies insur- 
ing the life of H. The corporation owned 
none of this insurance and had no rights 
in it whatsoever, except such rights, if any, 
as were created by corporate minutes which 
recited that in the event of the death of 
either brother the proceeds of the insurance 
on his life should go to the corporation to 
be used by it to buy the stock of the 
deceased brother. The corporation paid the 
premiums on the insurance. The case holds 


dividends.” 


that the premium payments constituted con- 
structive dividends to the brothers.’ 


In the Sanders case, the corporation and 
its four stockholders entered into a formal 
stock-retirement agreement funded by life 
insurance on the life of each stockholder. 
Again, the premiums were paid by the 
corporation. Each stockholder had the right 
to designate the beneficiary of the policy 
insuring his own life, but the estate of 
each deceased stockholder was bound to 
surrender the decedent’s stock in return for 
the full proceeds of the insurance on the 
decedent’s life, or for the agreed value of 
the stock, whichever was the greater. As 
in the Prunier case, it was held that the 
premiums constituted constructive dividends 
to the stockholders. 


Departures from Conventional 
Stock-Retirement Arrangement 


By conventional stock-retirement arrange- 
ment we mean an arrangement: 


(1) under which the corporation binds 
itself to retire the stock of a deceased 
stockholder at some agreed-upon fair valua- 
tion; and 

(2) under which, if it is funded by life 
insurance, the corporation owns the life 
insurance, lock, stock and barrel, and the 
corporation or a trustee acting on its behalf 
is named beneficiary. 

It is not our aim to point out in detail 
the various differences between ‘the con- 
ventional stock-retirement arrangement and 
those that were made in the Prunier and 
Sanders cases.* We believe it sufficient to 
mention the more glaring differences. 








1Henry E. Prunier, CCH Dec. 22,327, 28 TC 
—, No. 4 (1957): Sanders v. Fox, 57-1 vustc 
{ 9661, 57-2 ustc § 9794, 149 F. Supp. 942 (DC 
Utah). 

2It will be assumed throughout that taxa- 
bility as a constructive dividend could not be 
avoided because of insufficient corporate earn- 
ings or surplus. 

3 Seven Tax Court judges participated in the 
ease. Three dissented on the ground that 
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the corporation was in a position, because of the 
minutes, to collect the proceeds upon the death 
of a brother and use them to buy his stock, and 
that such purchase would benefit the corpora- 
tion as well as the surviving stockholders. 

*So far as the Prunier case is concerned, a 
detailed discussion will be found in Lawthers, 
“‘Prunier Offers No Threat to a Sound Insured 
Buyout Plan,’’ 7 Journal of Taxation 2 (July, 
1957). 
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In both the Prunier and Sanders cases, 
it was the stockholders—not the corpora- 
tion—who had the right to name the bene- 
ficiary of the insurance. In both cases, the 
estate of a deceased stockholder was en- 
titled to receive, at the very least, the full 
proceeds of the insurance on his life, re- 
gardless of the value of his stock. In the 
Prunier case, the insurance was owned by 
the brothers and there was no express 
commitment on the part of the corporation 
to buy the stock of the deceased brother. 
In the Sanders case, the agreement was to 
come to an end if, at the time any premium 
became due, the corporation did not have 
available any surplus or current corporate 
earnings which, but for the payment of 
such premium, would be available for dis- 
tribution as dividends.° 

The concern about the Prunier and Sanders 
has not been created because there 
is any difficulty in distinguishing the ar- 
rangements in these cases from the conven- 
tional stock-retirement arrangement funded 
by life insurance. The only cause for con- 
cern is certain language contained in the 
majority opinion in the Prunier case and 
in the opinion and government brief in the 
Sanders case. 


cases 


Language in Prunier Case 


In the majority opinion in the Prunier 
case, the court observed: 


(1) that the corporation would not have 
been enriched by receiving the proceeds 
from the insurance on the life of a deceased 
brother and using them to purchase the 
stock he had owned in the corporation; 


(2) that the corporation’s indebtedness to 
creditors would have remained undiminished; 


(3) that while the corporation would have 
eliminated the decedent’s stock interest, the 
interest of the surviving stockholders would 
have been increased. 

Then the majority opinion observes: 

“In this situation and since the record does 
not otherwise indicate any benefit which might 
flow to the corporation from the purchase 


5 We omit reference to the fact that the cor- 
poration in the Prunier case was a family cor- 
poration and that in the Sanders case three 
members of the family, during the taxable 
years in question, owned at least 87 per cent 
of the outstanding stock, because so far as the 
conventional stock-retirement arrangement is 
concerned, the question of whether there was 
a constructive dividend would not depend on 
whether the corporation was a family corpora- 
tion (except as the attribution rules under Sec. 
318 of the 1954 Code might prove a factor). 

*¢Our belief that the court in the Sanders 
ease relied on the quotation is somewhat evi- 
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of a deceased insured’s stock interest, we 
conclude that the corporation was 
neither the beneficial owner nor the bene- 
ficiary of the insurance policies os 

It concludes with a statement to the effect 
that the premiums constituted constructive 
dividends because the brothers were the 
beneficiaries of the insurance and the cor- 
poration was not. 


It is not clear whether the majority in the 
Prunier case was of the view that the insur- 
ance in that case—or the entire arrange- 
ment in that case—was of no benefit to the 
corporation, or whether stock-retirement ar- 
rangements in general are of no benefit to 
a corporation. 


Language in Sanders Case 


In the Sanders case, the court wrote (1) 
that the pivotal point for decision was 
whether the stockholders, the corporation 
or both derived benefits from the insurance; 
(2) that the record disclosed several benefits 
which inured equally to the stockholders 
and the corporation; and (3) that one of 
the benefits to the corporation was that it 
was assured of keeping its stock intact. 

The court’s opinion leaves open to doubt 
the specific grounds on which it decided 
in favor of the government. We believe, 
however, that the holding was based largely 
on the following argument contained in 
the government’s brief: 

“Although continuity of management can 
be considered a benefit to the corporation, 
it is an advantage that flows to the corpo- 
ration as an incidental result of the Stock 
Purchase Agreement. Recognizing that con- 
tinuity is an incidental benefit to the corpo- 
ration, the stockholders actually are the 
ultimate beneficiaries. In a small, closely 
held corporation, especially where a single 
family owns the overwhelming majority 
of the stock, the light should be permitted 
to shine through and the actualities of the 
transaction examined. Paramount-Richards 
Th., Inc. v. Commissioner, supra; Casale v 
Commissioner, supra.” ° 


denced by the fact that in its opinion it quoted 
at length from both Paramount-Richards Thea- 
tres, Inc. v. Commissioner, 46-1 ustc { 9170, 153 
F. (2d) 602, aff'g CCH Dec. 14,085(M), 3 TCM 
806, and Oreste Casale, CCH Dec. 21,921, 26 TC 
—, 131 (1956), the two cases cited in the pas- 
sage quoted above from the government’s brief. 
Moreover, on another point the government’s 
brief made reference to the stockholders re- 
ceiving the ‘‘major’’ benefits of the arrange- 

ment. 
It strikes us that the reference in the quota- 
tion to Paramount-Richards is inapplicable. In 
(Continued on following page) 
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Questions Considered 


In the light of the foregoing, we now 
discuss three separate constructive dividend 
questions, namely, (1) whether, if a con- 
ventional stock-retirement arrangement is 
funded by life insurance, the premium pay- 
ments made by the corporation are con- 
structive dividends to the stockholders; 
(2) whether, entirely apart from insurance, 
the payment made by the corporation to 
retire the stock of a deceased stockholder 
constitutes a constructive dividend to his 
estate; and (3) whether, entirely apart 
from insurance, the payment made by the 
corporation to retire the stock of a deceased 
stockholder constitutes a constructive divi- 
dend to the surviving stockholders.’ 


Premium Payments 
as Constructive Dividends 


At the outset it should be noted that 
there can be no constructive dividend unless 
and until there has been a distribution by 
the corporation. If, as is the situation under 
the conventional stock-retirement arrange- 
ment, the corporation is the sole owner of 
the insurance and it (or a trustee on its 


behalf) is the sole beneficiary, no distribu- 
tion takes place at the time the premiums 


are paid. All the corporation does is ex- 
change one asset for another, that is, cash 
for insurance. 


Until the decedent dies, no one can fore- 
tell whether anybody other than the corpo- 
ration will benefit from the insurance—much 
less which stockholder, if any, will benefit 
from any given policy. Before any stock- 
holder dies, the corporation may be dis- 
solved. Sons may come into the business. 
The stock-retirement agreement may be 
canceled and the insurance converted into 
key-man insurance, or the corporation may 
become insolvent and the insurance end up 
in the hands of its creditors. 


The foregoing is borne out by a Letter 
Ruling dated June 7, 1953, in which the 
following situation was presented. A stock- 
retirement agreement was entered into be- 
tween a corporation and its three principal 
stockholders, one of whom was its vice 
president. The agreement provided that 
in the case of severance of employment by 
death, the purchase price of the decedent’s 
stock would be augmented by an amount 
equal to one year’s salary plus a lump-sum 
payment which, in the case of the vice 
president, was to be $20,000. The corpora- 
tion funded the agreement by life insurance, 
taking out a $20,000 policy on the life of the 
vice president. The corporation owned the 
policy and retained all rights thereto, in- 
cluding the right to change the beneficiary, 
but proposed to name the vice president’s 
wife as the beneficiary of the policy covering 
his life. The ruling concluded with this 
sentence addressed to the vice president: 





(Footnote 6 continued) 

that case, it was one of the stockholders, not 
the corporation, who was to have the option to 
buy the decedent's stock. The corporation itself 
was not a party to the agreement. It had 
neither the opportunity nor the obligation to 
buy the decedent’s stock, and under no circum- 
stances was it to receive any of the proceeds 
of the insurance, despite the fact that it paid 
the premiums. 

The transaction in Oreste Casale was held to 
be a sham—an attempt by a 98 per cent stock- 
holder to get surplus out of his corporation 
by resorting to a deferred-compensation agree- 
ment funded by life insurance. This factual 
pattern is not to be confused with the conven- 
tional stock-retirement agreement whereunder 
a deceased stockholder’s estate must surrender 
its stock interest to the corporation. Inciden- 
tally, Oreste Casale is being appealed. We 
share the view of many others that it should 
be reversed on the ground, among others, that 
the corporation owned the insurance, lock, 
stock and barrel. [Just before this issue went 
to press, the Second Circuit reversed the Tax 
Court and held that the premium was not the 
equivalent of a dividend taxable as income.] 

‘For a discussion of the effect of the accu- 
mulated earnings tax (imposed under Sec, 531 
of the 1954 Code, the successor to Sec. 102 of 
the 1939 Code), see our paper, 29 TAxEsS—The 
Tax Magazine 393 (May, 1951). The tax is im- 
posed when a corporation is availed of for the 
purpose of avoiding the income tax with re- 
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spect to its shareholders by permitting earnings 
and profits to accumulate ‘“‘beyond the reason- 
able needs of the business.’ There still is no 
case or ruling bearing directly on the question 
as to whether the carrying of insurance to fund 
a stock-retirement arrangement constitutes a 
reasonable need of the business. However, there 
have been some recent developments. 

On the one hand, in Pelton Steel Castings 
Company, CCH Dec. 22,344, 28 TC —, No. 20 
(1957) (where earnings in excess of $200,000 
were permitted to accumulate and were used to 
enable the corporation to retire the stock of 
two stockholders who together held 80 per cent 
of the outstanding stock), the court, finding an 
intent to avoid the income tax, imposed the tax. 

On the other hand, the new Sec. 531 is more 
lenient than old Sec. 102. A credit is allowed 
consisting of that part of the earnings and 
profits which is retained for reasonable busi- 
ness needs. Moreover, the maximum credit is 
not less than the amount by which $60,000 ex- 
ceeds the accumulated earnings at the close of 
the preceding taxable year, after deducting 
any dividends paid within two and one-half 
months thereafter. 

Under the new section as under the old, the 
imposition of the tax will turn on a multiplicity 
of factors. For reasons set forth in our earlier 
paper, we believe it will be the rare case where 
insurance used to fund a stock-retirement ar- 
rangement will prove to be the ‘‘proverbial 
straw.” 
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“ 


since you have no control over the 
policy the premiums paid by the 
corporation are not includible in your gross 
income.” 


Payment for Stock As 
Constructive Dividend to Decedent 


Under the conventional stock-retirement 
arrangement, a distribution occurs for the 
first time when the stock of a deceased 
stockholder is retired. Usually the distribu- 
tion will be made to (or for the benefit of) 
the estate or family of the deceased stock- 
holder. Whether this distribution will be 
taxable as a dividend depends exclusively 
upon whether it meets one of the statutory 
tests prescribed in Section 302 (“Distribu- 
tions in Redemption of Stock”) of the 1954 
Code. In most cases, by reason of the fact 
that the redemption will completely termi- 
nate the decedent’s interest in the corpora- 
tion within the meaning of Section 302(b) (3), 
there will be no dividend. 


Payment for Stock As Constructive 
Dividend to Surviving Stockholders 


However, suppose it were contended that 
the conventional stock-retirement arrange- 
ment no corporate purpose—or, at 
most, serves only an “incidental” corporate 
purpose—and that, therefore, the distribu- 
tion to the estate of the stock- 
holder should be regarded as a distribution 
made for the benefit of the surviving stock- 
holders. 


serves 


deceased 


Answers to this include the 
following: 


(1) The 


argument 


conventional stock-retirement 
arrangement has “neither the purpose nor 
effect” of distributing corporate surplus 
to the surviving stockholders.* They merely 
end up with a larger interest in a smaller 
corporation. There is neither logic nor 
authority which suggests that this change 
per se constitutes a distribution of surplus. 

(2) It is the corporation—not the sur- 
viving stockholders—which acquires the 
decedent’s stock. The corporate entity can- 
not be disregarded. As appears from the 
concluding paragraph of the quotation set 





* Cf. Palmer v. Commissioner, 37-2 ustc { 9532, 
302 U. S. 63, 70. For general discussion of con- 
structive dividends, see Toll, ‘‘Constructive Div- 
idends,’’ Proceedings of Second Annual Tax 
Institute of the University of Southern Cali- 
fornia (1951), p. 211. 

*Emeloid Company, Inc. v. Commissioner, 
51-1 ustc { 66,013, 189 F. (2d) 230 (CA-3). 

” Thus, if the corporation acquires the stock, 
it becomes the owner and can reissue it for new 
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forth below from the text of the court 
of appeals’ opinion in the Emeloid® case, 
there are significant differences between 
the corporation acquiring the stock and the 
surviving stockholders acquiring it.” 

(3) There is ample authority to establish 
that the acquisition by a close corporation 
of stock of a deceased stockholder does 
serve a corporate purpose and that the 
acquisition of the stock of a living stock- 
holder may likewise serve such purpose. 


Precedents on Retirement of 
Stock of Deceased Stockholder 


In the Emeloid case,” the taxpayer-corpo- 
ration, in 1942, took out insurance on the 
lives of its two principal stockholders. It 
took out the insurance in the form of single 
premium policies and borrowed $97,500 to 
pay the premiums, because it had been ad- 
vised that it would be allowed to deduct 
the interest on the loan and that the loan 
would qualify for the borrowed invested 
capital credit under the excess profits tax 
law. A_ stock-retirement agreement was 
not made until 1946, but then it was imple- 
mented in part by the single premium poli- 
cies taken out in 1942—policies originally 
taken out ostensibly as key-man insurance. 

The question in the case was whether the 
$97,500 of indebtedness qualified for the 
borrowed invested capital credit, and this 
turned on whether the indebtedness was 
incurred for business reasons. The Tax 
Court decided against the taxpayer. We 
quote from its opinion because it so closely 
parallels some of the language contained 
in the opinion in the Prunier case: 


“The benefit to the petitioner of such a 
transaction appears highly remote. 

“Concluding, as we must from the evi- 
dence before us, that the policies here were 
purchased as part of a stock purchase plan 
for the personal interests of petitioner’s 
two common stockholders and not for any 
business purpose of petitioner itself, we 
must approve the respondent’s determina- 
tion.” 


The court of appeals reversed.” Referring 
to the stock-retirement agreement as the 





capital, Also, the mode of acquisition affects 
the cost basis of the stock of the surviving 
stockholders. Moreover, if the surviving stock- 
holders acquire the stock, they might do so in 
such manner as to modify their proportionate 
interests. 

1 CCH Dec. 17,713, 14 TC 1295 (1950). 

22 Cited at footnote 9. 
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trust to the fact that the insurance 
was originally taken out as key-man insur- 
ance, it wrote: 

“The trust was designed to implement 
that original purpose, and, at the same 
time, add a further business objective, viz., 
to provide for continuity of harmonious 
management. Harmony is the essential 
catalyst for achieving good management; 
and good management is the sine qua non 
of long-term business success. Petitioner, 
deeming its management sound and har- 
monious, conceived of the trust to insure 
its continuation. Petitioner apparently antici- 
pated that, should one of its key stockholder- 
officers die, those beneficially interested in 
his estate might enter into active participa- 
tion in corporate affairs and possibly intro- 
duce an element of friction. Or his estate, 
not being bound by contract to sell the 
stock to petitioner, might sell it to adverse 
interests. The fragile bark of a small busi- 
ness can be wrecked on just such uncharted 
shoals. 


and 


“The trust agreement provides petitioner 
with a method of subjecting all potential 
purchasers to a screening test, thus per- 
mitting the corporation to choose its new 
shareholders in a highly selective manner. 
Funds derived from the resale would then 
be available to the petitioner and provide 
it with needed working capital. 

“The interpretation placed on the trust 
agreement by the Tax Court was clearly 
erroneous. The corporate intent stated in 
the instrument is to provide for continuity 
in the management and policies of the 
company. The Tax Court made no finding 
that such was not a proper corporate pur- 
pose. It concluded that the real purpose of 
the insurance was to provide a means 
whereby the survivor could purchase 
the stockholdings of the decedent. That 
conclusion has no support in the record. 
The petitioner, not the survivor, is to purchase 
the stock of the decedent. The difference 
between a contract of purchase on the 
part of the corporation and one on behalf 
of the surviving stockholder is more than 
a highly technical distinction. Significantly 
different legal incidents flow therefrom.” 


In Edgar M. Docherty," a typical stock- 
retirement arrangement implemented by life 





3 CCH Dec. 12,803, 47 BTA 462 (1942). 
“There are two tax cases not mentioned in 
the text involving arrangements whereunder 
the stock of a stockholder was to be purchased 
on his death. One is the Paramount-Richards 
case, cited and distinguished at footnote 6. 
The other is Thomas F. Doran, CCH Dec. 
21,738(M), 15 TCM 629, which in all pertinent 
respects is similar to the Paramount-Richards 
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insurance was blocked because of the large 
value of the stock. Accordingly, recourse 
was had to a reorganization whereunder 
some of the stock was exchanged for bonds. 
The question was whether the transaction 
was entitled to recognition as a tax-free 
reorganization. The court said that the 
purpose of the transaction was “explained 
as a means, in this closely held corpo- 
ration, of facilitating the purchase of the 
shares held by any of the four shareholders 
in the event of his death, and thus to assure 
the continuance of harmonious ownership 
and control.” The recapitalization was sus- 
tained as serving a legitimate business 
purpose.” 


Precedents on Retirement of 
Stock of Living Stockholder 


In Fred F. Fischer, * a brother and sister, 
among others, were stockholders in a family 
corporation founded by the father. When 
the father died, the sister threatened to 
bring receivership proceedings against the 
corporation because of alleged mismanage- 
ment on her brother’s part. She also threat- 
ened to contest the father’s will. However, 
the brother and sister entered into a general 
settlement contract under which the brother 
agreed to cause the corporation to buy 
the sister’s stock at a price substantially 
in excess of its book value, and the sister 
in return agreed to abandon the receivership 
proceedings and to let the will stand. The 
Commissioner contended that there was a 
taxable dividend to the stockholders, other 
than the sister, to the extent that the price 
paid by the corporation for her stock ex- 
ceeded its fair market value. The court 
decided to the contrary. It said that when 
a corporation pays its earnings to a stock- 
holder for some purely personal purpose, 
the result would be a dividend, but that 
in buying the sister’s stock, the corporation 
was serving a purpose of its own, even 
though it was also paying for the settle- 
ment of the will contest—obviously a non- 
corporate matter. The corporate purpose 
was described by the court as “promoting 
harmony in the conduct of the business and 
securing it from annoying interference and 
threats of legal proceedings.” 


case. In the Doran case, the corporation paid 
premiums on insurance, the proceeds of which 
were received by a trustee under an agree- 
ment to buy the stock of the deceased stock- 
holder—not for the corporation, but for the 
accounts of the other stockholders. Cf. Louis 
H. Zipp, CCH Dec. 22,358, 28 TC —, No. 32 
(1957). 
% CCH Dec. 15,797(M), 6 TCM 520. 
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In Snite v. Commissioner,” a corporation 
bought back some of its own shares from 
two of its main stockholders. The corpora- 
tion had a large earned surplus. The ques- 
tion was whether the transactions were 
taxable merely as sales of capital assets 
or whether the sales occurred at such 
times and in such manner as to render the 
payments for the stock essentially equiva- 
lent to the distribution of taxable dividends 
under Section 115(g) of the 1939 Code. The 
government contended that the purpose 
of the sales was to siphon off surplus at 
capital gains rates. However, the stock 
was actually acquired by the corporation 
so as to iacilitate resales to key employees 
and thus assure their loyalty. The court 
held that the purchases by the corporation 
of its own stock with this end in view 
served a legitimate corporate purpose, and 
there are other cases to the same effect.” 

There are holdings in favor of the govern- 
ment which nevertheless indirectly reflect 
that the retirement by a corporation of the 
stock of a particular stockholder may serve 
a corporate purpose. In Wall v. U. S..™ 
W and M each owned half of the stock 
of a corporation. M died and his stock 
was acquired by C. C controlled another 
business which was the corporation’s chief 
competitor. W personally agreed to buy 
C’s stock on credit, but thereafter W as- 
signed his purchase contract to the corpo- 
ration and as a result corporate funds were 
used to acquire C’s stock on behalf of the 
corporation. 


The court held that the corporate funds 
used to purchase C’s stock were construc- 
tive dividends to W, but it carefully based 
its holding on the single ground that since 
it was W individually who originally agreed 
to buy C’s stock, corporate funds had been 
used to discharge W’s personal obligation. 
The opinion makes it plain that if the 
original obligation to purchase had been 


made by or on behalf of the corporation, 
the purchase would not have resulted in a 
constructive dividend to W. From this it 
follows that the view of the court was that 
the redemption of C’s stock served a corpo- 
rate purpose. Otherwise, the question as to 
who undertook the purchase originally 
would have been academic. 

There are other cases which follow the Wall 
pattern and in which the courts indicate 
that there would have been no constructive 
dividend if, in the first instance, the agree- 
ment had been made by or on behalf of the 
corporation.” 


Conclusion 


Each year for many years, millions have 
been paid out by corporations as premiums 
on life insurance used to fund conventional 
stock-retirement arrangements. Neverthe- 
less, with respect to conventional stock- 
retirement arrangements, it appears that no 
court has ever held (1) that the premium 
payments constitute constructive dividends 
to the stockholders; (2) that the distribution 
in the case of a complete redemption of 
the decedent’s stock constitutes a dividend 
to his family or estate; or (3) that such 
distribution constitutes a dividend to the 
surviving stockholders. This circumstance 
tends to confirm the view that the language 
used by the government and the court in the 
Sanders case and by the court in the 
Prunier case was intended to apply exclu- 
sively to the unique facts presented in those 
cases. In any event, if that language were 
based on the view that under a conventional 
stock-retirement arrangement, the corpo- 
rate entity may be disregarded and the 
corporate payments treated as constructive 
dividends, it would be in conflict with basic 
principles as to the recognition of the cor- 
porate entity and established precedents as 
to corporate purpose. [The End] 


“The subconscious may be something with which, like man’s animal 
nature, all judges and lawyers are tainted along with other men 
and women; if so, it has not been shown to have any distinctive 
bearing on law or its administration.”"—Edwin Wilhite Patterson, 
professor of law at Columbia University School of Law, New York. 


1% 49-2 ustc { 9470, 177 F. (2d) 819 (CA-7), 
aff’'g CCH Dec. 16,311, 10 TC 523 (1948). 

at Bernard A. Armour, CCH Dec. 12,810-F 
(August 6, 1942); H. F. Asmussen, CCH Dec. 
9808, 36 BTA 878 (1937). 

18 47-2 ustc § 9395, 164 F, (2d) 462 (CCA-4). 
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”% Frank P. Holloway, CCH Dec. 18,722(M), 
10 TCM 1257, aff'd, 53-1 ustc { 9378, 203 F. (2d) 
566; Ruphane B. Iverson, CCH Dec. 8372, 29 
BTA 863 (1934); George D. Mann, CCH Dec. 
9108, 33 BTA 281 (1935). In these cases there 
was dissension among the stockholders, 
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Conflicts in Injury Defenses 
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John Alan Appleman is a noted Illinois 
authority on insurance law and the author 
of Insurance Law and Practice, Success- 
ful Jury Trials and Basic Estate Planning. 
This article was presented last March at 
| the Stetson University Insurance Law 
Institute and is reprinted from the July, 
1957 issue of The Florida Bar Journal. 


><" PROBLEMS in connection with in- 
surance carriers are mostly, although 
not entirely, what we call 
problems, that is, 


“excess coverage” 
plaintiffs in 
excess of the policy limits. This necessarily 


recoveries by 


means that we are dealing with small policy- 
limit cases where the person perhaps carries 
from $10,000 to $20,000 worth of insurance, 
or $25,000 to $50,000, as the case may be, 


and the recovery exceeds such amount. 


The insurance company, of course, being 
in the business, plays the law of averages. 
The policyholder who is perhaps in court 
for the only time in his life, cannot afford 
to play the law of averages. There is no 
averaging so far as he is concerned—this is 
his lawsuit. It is the only time he is going to 
be in court and he is definitely concerned 
about what his personal liability may be. 
From his point of view he cannot afford to 
even if the can. If he 
carries a high limit policy—let us say 


$100,000, $250,000 or half a million—which 
one may carry, the company is not so prone 


gamble, company 


to gamble. This shows that to some extent, 
at least, the company may be playing fast 
with the insured who is in the 


and loose 


lower brackets. 


Conflicting Points of View 

conflict- 
When a case like that 
“Well, 


The insured elected 


Now, that presents two directly 
ing points of view. 
arises, the insurance company says: 
now, this isn’t our fault. 
to carry a small limit policy, and no ques- 
tion would arise if he had elected to pay a 
little more premium and to carry adequate 
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extent that is true. 
From a practical point of view, however, 
the truth is that normally the agent of the 
insurance company writes the insurance and 
writes it in an amount which he 


insurance.” To some 


is accus- 


tomed to writing. The insured doesn’t ask 


any questions because he doesn’t know 
enough about it. The agent doesn’t tell 
him: “Well, for $1.50 more you can have 


five times as much protection as what we 
ordinarily write.” If he did, I think most 
would a higher limit policy. 
If a person definitely elects to say, “No, 
I want to save my money and I will elect 
that risk,” would have a 
different practical and a different legal cir- 


people carry 


to take you 
cumstance than what you have in the ordi- 
If, then, the company writes 
that 90 per cent of the 
policies are in low limit amounts, it should 
realize that 
from time to time of a dual 
definite conflict 
those of the policyholder. 


nary situation 
business knowing 


questions are bound to arise 
interest—of a 
and 


between its interests 


To illustrate the inadequacy of coverage, 
a good many lawyers probably have policies 
which for property damage cover, perhaps, 
$10,000 in 


when you have a chance. 


Look at your policies 
Yet | 


case after case where somebody 


amount 
have seen 
strikes or 
sideswipes a gasoline truck perhaps, and 
overturns it and the gasoline burns and the 
tank truck is destroyed. It sets fire to other 
property with a loss that may run anywhere 
from $50,000 to $100,000, and yet one con- 
tinues to find these property 
damage coverages of $5,000 or $10,000. People 
think of 
exposing them to any great hazard and yet 
the limits which are ordinarily written by 


inadequate 


don’t even property damage as 


agents are not adequate. As a result, we 


have these questions arising. 


There is no excuse for any lawyer, of 
course, carrying a low limit policy, because 
he knows better. However, for the layman 
who is not acquainted with litigation and 
the results in lawsuits, these questions are 


going to continue to arise until such time 
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take the limits off 
policies or writing them in an 
adequate amount and charge an adequate 
premium. 


as companies either 


insist on 


Ethical Problems Involved 


Now, the which ] 
tioned here necessarily creates conflict and 


situation have men- 
it also creates ethical problems on the 
part of the attorney who represents the 
insured of the insurance The 
attorney who accepts the employment must 
careful in his handling of the 
throughout. This reminds me 
of the cautious pleader who was represent- 


company. 
be very case 
carefulness 


ing his client in a bastardy suit where he 
filed an answer and said: “Defendant denies 
that he is the father of the plaintiff's twins, 
or either of them.” 

The employment 
representing the insured must be as careful, 
certainly, as the cautious pleader. The first 
questions that the attorney must ask himself 
are: “Whom do I represent? Do I represent 
the policyholder or do I represent the insur- 


attorney who accepts 


ance company? If I represent both, at what 


point must I stop carrying water on both 
shoulders?” The only discussion I have ever 
seen that bears directly upon that point 


(and I think if you can get a copy of the 
periodical, you should do it) is the Feder- 
ation of Insurance Counsel Quarterly for 
January, 1954. It contains a complete dis- 
cussion of the point at issue. The moder- 
ator of the panel described in the Quarterly 
was James Dempsey. Those of you who are 
familiar with the Practising Institute 
Trial Technique Sections will recognize his 
name. He is a brilliant trial lawyer from 
White Plains, New York, acting in con- 
junction on that occasion with other lawyers 
who are on the panel. 


Law 


I want to give you 
a few excerpts from the Quarterly article, 
which touch on some of the problems of 
controversy that arise. 

Here is one example that Jim Dempsey 
was talking about in dealing with the prob- 
lems that can arise. He first started his dis- 
cussion with an illustration dealing with a 
plaintiff's attorney. When Mr. Dempsey 
was on the Grievance Committee in New 
York State, a complaint was made against 
a prominent attorney who represented a 
plaintiff in a negligence action where an 
offer of a $3,500 settlement had been sub- 
mitted by the insurance company. The 
plaintiff told the Grievance Committee that 
if that offer had been communicated to her, 
she would have accepted it. The attorney 
appeared before the Grievance Committee 
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and stated that he had not transmitted the 
offer to her because she had previously said 
she would not take than $5,000 in 
settlement and he didn’t feel it was incum- 
bent upon him to submit any other figures. 


Well, the Committee did not 
actually censure him, but told him that 
they felt it was incumbent upon him to 
submit all offers of settlement (and I think 
that is clearly right) to his client and that 
there was no excuse for not submitting 
even the offer of $3,500. In that case a 
defendant’s verdict resulted and the $3,500 
was lost. 


less 


Grievance 


Then Mr. Dempsey propounded this ques- 
tion: “If an offer of settlement should be 
submitted to a plaintiff for plaintiff’s con- 
sideration by a plaintiff's attorney, why 
should not a demand in settlement be sub- 
mitted to a defendant, as distinguished from 
a defendant’s insurance carrier, by defend- 
ant’s attorney? What do you say about 
that, Mr. Slesinger?” (Mr. Slesinger was on 
the panel.) 


Mr. Slesinger stated: “Well, if the demand 
made on defendant’s counsel is within the 
policy limits [and this illustrates the dif- 
ferences in thought that will arise between 
different members of a panel], I see no 
obligation on his part to submit that de- 
mand to the insured. However, if the 
demand is in excess of the policy limits, I 
believe that the defendant’s attorney 
the duty to submit that demand to the 
insured.” 


Mr. Dempsey: repre- 
sentatives of the had 
advised that they are not willing to pay the 
full limits of the policy, would that alter 
your answer in any respect?” 


has 


that the 
company 


“Assume 
insurance 


Mr. Slesinger: “That still would not obli- 
gate the defendant’s attorney to submit to 
the insured a demand within the policy. 
The insured could not be called upon to 
meet that demand. [That statement is cor- 
rect.] I attorney 
would have any duty to discuss such de- 


cannot see where the 
mand with the insured, because the demand 
is less than the policy limit.” 

Mr. Dempsey: “Do you agree with that, 
Mr. Gearin?” [Mr. Gearin, a very capable 
attorney, is from Portland, Oregon. ] 

Mr. Gearin: “No, I am afraid I cannot 
agree. {Here you are getting a conflict of 
views from the point of view of able trial 
lawyers, and these men are primarily de- 
feel that the figure 
should be communicated to the insured, to 
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give the insured an opportunity to weigh 
the matter and perhaps seek personal coun- 
sel as to the advisability of perhaps asking 
the company to settle. If the demand ex- 
ceeds the limits of the policy, the insured 
can do nothing unless the company indi- 
cates that it will pay the full policy limits. 
If the insured is advised that a case can be 
settled for than the policy limits, | 
think he should have the benefit of such 
information because the lawyer, in fact, as 


less 


a practical matter, is representing him, and 
you cannot have an ethical situation where 
a lawyer does not keep his client fully ad- 
vised. The lawyer would certainly keep 
the insurance company informed of all de- 
mands. By the same token he should keep 
the insured similarly advised.” 

Later on, the same type of question 
was discussed by Kent Meyers of Cleveland, 
Ohio. Mr. Meyers proposed this variation 
of that same problem: He said: “What about 
where this arises during the trial? You have 
had no you could settle it 
either within the policy limits or in excess 
of the policy limits, but before the time of 
trial the plaintiff's attorney says, ‘I will now 
take $4,500’. Here is the point on that. 
There the caught. He has not 


offer where 


insured is 


had a chance to get counsel. It is impor- 
tant, remember, to advise him of his own 
rights. It may be a doubtful liability case, 


but if the jury finds against him, the verdict 
may go higher than the policy limits. What 
is the moral responsibility of the attorney 
in that situation—the actual, down-to-earth 
moral responsibility ? What should you do? 
Should you tell the defendant, who is sitting 
behind you, that the case can be settled for 
$4,500? So, let us assume that he says to 
“Well, Mr. Meyers, what do you 
think?’ That is actually what most of them 
You then have to tell him that 
the case might be won and it might be lost, 
and if the case is lost the insured may be 
stuck for more than the policy limit.” 


you: 


would say. 


Practical Problems Arise 


These, you see, are the practical aspects 
of the problems that arise. The next panel 
member to speak was Judge Dwight Camp- 
bell, one of the most brilliant men whom I 
have known in my practice. He is a former 
Chief Justice of the Supreme Court of 
South Dakota, a past president of the South 
Dakota State Bar Association and 
trial who tries probably 
defense cases than plaintiffs’ cases, but a 


a very 


able man more 


lawyer who tries them on both sides of 


the fence. He propounds some various 
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problems and I will give some of his 


comments. 


you 


Assume the situation which follows: The 
insured decides to get a personal attorney to 
protect his interests in excess of the policy 
limits and the company has its 
attorney, the trial lawyer in the case. Judge 


“Assume that the per- 


insurance 


Campbell says this: 


sonal attorney retained by the insured and 
the attorney retained by the insurance com- 
pany have divergent views as to how the 


case should be prepared and how it should 
be tried. I am 
lieve that 
company is entitled to take over the prepa- 
tion of the defense of the action and if 
there is a_ conflict attorney 
retained by the and the 
attorney retained by the insured, the attor- 


rather inclined and do be- 


under those circumstances the 


between the 
insurance carrier 
ney retained by the insurance company has 
to make the ultimate decision. That is the 
obligation of the insurance company and 
the duty of the attorney retained by the 
insurance company because of the contract 
which provides for a defense in the name 
of the 
est in the action and in the settlement de- 
mands where the action and the settlement 


insured. They both have an inter- 


demands exceed the policy coverage.” 


Judge Campbell goes on to discuss at 
some length the moral responsibility of the 
attorney. He talks further about the duty 
of the attorney, himself, and his 
responsibility. Judge Campbell gives this 


counsel: “If the gives the 


ethical 
good attorney 
same appraisal and advice, in his considered 
judgment, both to the insurance carrier and 
to the insured, he has met the proper stand- 

a member of 
think that this 


ards required of one who is 
our honored profession.” 1] 
is a rather realistic test. 


Statement of Principles 


You will recall the difference of opinion 
that arose between two of the panel mem- 
bers on the duty to communicate an offer of 
settlement within the policy limits to the 
insured. Let me direct 
the “Statement of 


attention to 
Relative to 


your 
Principles 


Lay Adjusters” adopted by the American 
Bar Association. You will find it either 
in the Proceedings of the American Bar 


Martindale where all of 
these are This statement 
that “The companies and their representa- 
including will inform the 
policyholder of the progress of any suit 
against the policyholder and its probable 
results.” I think that this is something 
which defense attorneys often don’t realize. 
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Association or in 
collected. says 


tives, attorneys, 








This is something that their ethical duty, as 
now outlined by the American Bar Associa- 
tion, requires them to do. There is no 
choice. They must keep the insured in- 
formed of the progress of the suit and the 
probable results thereof, and that would in- 
clude offers which are made, whether they 
are below or in excess of the policy limits, 
and the action of the company thereon. I 
think it also requires the attorney to inform 
the insured (whom he is representing in 
court and whom he states he is representing 
when he files pleadings on his behalf) if he 
believes that the insured will suffer a per- 
sonal loss as the result of the course of con- 
duct which he, as an attorney, who is paid 
by another and representing that insured, is 
pursuing. I think there is no option under 
the “Statement of Principles.” 


Aspects Concerning High Verdicts 


Let us look to the situation where a high 
verdict results. Say that you have a $10,000 
or $20,000 policy and there is an injury, and 
the judgment is in the amount of $35,000. 
Let us look at it from the point of view of 
hindsight. What happened? The company 
refused to settle for $6,500. There are sev- 
eral possibilities. First of all, there is the 
possibility that the verdict in the personal 
injury suit was the result of fraud or per- 
jury. In that event there is usually a rem- 
edy. By careful investigation fraud can be 
uncovered and a new trial can normally be 
secured. Perhaps not. There is always a 
certain amount of perjury in every case, 
but usually a little bit on both sides, any- 
way, so it usually evens up—or is that too 
cynical a point of view to take? 

The second possibility that resulted in the 
excess verdict is that there was an undue 
amount of sympathy, because of the injur- 
ies, for the plaintiff. Well, now, that could 
have been anticipated because both sides 
know what the injuries are. If they don’t 
know, then under discovery and examina- 
tion techniques of all types they can find 
out. When that can be anticipated and the 
normal reactions of jurors in that area are 
known, the sympathy element cannot, I 
would feel, be used as an excuse by the 
insurance company to say: “Well, we didn’t 
know that. We didn’t realize that a jury 
would be sympathetic for the scars which 
disfigure this woman’s face permanently” 
(or whatever it may be). 

A third possibility, again using hindsight, 
is the fact that the high verdict was the 
result of evidence which wasn’t known to 
the insurance company. Now, again, under 
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modern discovery techniques and proce- 
dures and investigative facilities which are 
available to companies and to their attor- 
neys, it is the duty of the company to know 
the evidence before the time of trial. If it 
is taken by surprise by evidence which it 
could have known, that would hardly be 
an excuse. 


A fourth possibility is the fact that per- 
haps the judgment resulted from poor trial 
work. In such a case, of course, that is no 
excuse to the company because the trial 
lawyer is its servant, selected by the com- 
pany and paid by it. Consequently, this 
would not be an excuse for it to say: “Well, 
the trial lawyer was not competent.” The 
company is liable for its lawyer’s negligence. 


Fifth, and this is the situation that pre- 
sents the most argument, it was a borderline 
case which could go either way, with either 
a verdict for the defendant or the plaintiff. 
In that event, if it is a borderline case, the 
insurance company must not underestimate 
the other lawyer. Insurance companies some- 
times do. It must not underestimate the 
size of verdicts in general. It must appraise 
the case fairly. This, I would say, is the 
only one of the five possibilities that I have 
mentioned where the insurance company 
has a chance of winning an excess suit be- 
fore a jury or of being upheld on an appeal. 
I think you will find that probably every 
case in which a verdict for the insurance 
company has resulted from an excess suit 
falls in the category of a borderline case 
where the insurance company could dem- 
onstrate that it fairly appraised the situation 
in the light of its experience, in the light 
of the experience of its counsel and in the 
light of the evidence which was actually 
introduced at the time of trial—not just the 
evidence which was in its file, because it 
must go further. 


Obligations of Insurance Company 


The insurance company then has certain 
duties. It has certain obligations to the in- 
sured when it takes over the defense of a 
case. You recall that not just automobile 
policies but all liability policies provide that 
the company has the exclusive right to ne- 
gotiate for the settlement of cases and the 
exclusive right to select counsel and to de- 
fend cases which are filed against the named 
insured. All courts agree that when a com- 
pany takes over the exclusive defense of a 
case, this is a matter of substantial prejudice 
to the policyholder. He has then surren- 
dered to it the right of control and he is 
more or less at the mercy of the company. 
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There is, then, in addition to those legal 
rights, certain correlative duties and certain 
obligations. In brief, what are these duties 
and obligations? Let us just analyze them 
for a moment. 

First of all, the company has the duty of 
securing experienced counsel. This is a 
constantly increasing problem, with steadily 
fewer trial lawyers and with more and more 
of the seasoned trial lawyers moving from 
the defense side of the case over to the 
plaintiff’s side of the picture. Therefore, 
this is a constantly increasing problem, par- 
ticularly with insurance companies com- 
plaining about the size of lawyers’ bills 
when they receive them from defense counsel. 

However, you hear this complaint con- 
stantly by insurance companies: “How can 
we afford to defend? The costs are increas- 
ing.” A very simple answer is to raise the 
premiums and pay the lawyer an adequate 
fee. However, suppose, for example, they 
some communities: “Well, most of 
these lawyers are on the plaintiff's side in 
way or another. The other lawyers 
are too high-priced, so we are going to 
take someone who is inexperienced and use 
him.” That alone, you see, could be a po- 
tential basis of liability—inexperience of 
counsel selected. 


say in 


some 


Company Investigations 


A second basis of liability for an obliga- 
tion of the company which arises in this 
connection is the failure to secure all of the 
facts. Either the company, through its in- 
vestigators, has made a sketchy investigation 
or through its counsel has failed to take 
necessary depositions, or to propound inter- 
rogatories, or to do other things which are 
necessary to secure all the information in 
the case. 

Those of you who think that insurance 
companies are infallible and make complete 
investigations should be disillusioned imme- 
diately because they are not and do not. 
Ordinarily, investigators are not sufficient in 
number to do the type of work which they 
ought to do for insurance companies. I 
have such cases come into my office, and 
I remember one that came in six months 
after an occurrence where there was obvi- 
ously one witness needed to prove who was 
on the wrong side of the road. It was one 
of those situations where it was claimed by 
the plaintiffs, as I recall, that the insured 
car had pulled out to pass another vehicle. 
The insured claimed just the opposite—that 
the other car had pulled out to pass another 
vehicle. There was no statement in the file 
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to show who the driver was of the vehicle 
being passed. 

We investigated the case personally. Here 
the adjuster had had the file since the time 
the accident occurred and had never located 
this person. We finally located her, and it 
was a woman driving an old car. She was 
a country schoolteacher, and she had not 
come forward because she was afraid she 
would be involved in the controversy. When 
she was found, it was clearly established 
where she was going and who was passing 
at the time. However, there was the file. 
The company had had it for six months 
and no apparent effort had been made to 
discover who that driver was. You find 
many such files that come in from insurance 
companies which are sketchy in their facts. 
If the attorney does not supplement those 
facts, the company could then be liable for 
it has failed to act with the diligence re- 
quired of who takes over the 
exclusive lawsuit. 


someone 
control of the 


Trial Tactics 


A third obligation and a correlative lia- 
bility may arise from, let us say, poor trial 
tactics. These are all upon which 
suits may be predicated against an insurance 
company. Here are the types of things that 
may enter into such a contention and pre- 
sent factual questions for a future jury, 
perhaps, to determine: the browbeating of 
witnesses; arousing the antagonism of a 
jury; or even an attorney coming to court 
with liquor on his breath and offending jurors, 
particularly female members of the jury. 


bases 


Suppose you come to a situation (and 
this is more and more common at the pres- 
ent time) where you decide to admit lia- 
bility. Some of the younger members of the 
bar may think: “Well, that is unusual.” It 
isn’t unusual. A defense attorney is often 
foolish to controvert the facts of a case 
where he is bound to be shown to be wrong, 
because the jury is going to feel that he 
is pettifogging or that he is attempting to 
conceal the truth. It is better for him to 
come in and admit liability, particularly 
where the facts are such that they would 
make the jury, in effect, hate the defendant. 

Let us say that the defendant was driving 
while drunk and ran into the rear end of 
a car which was on its own side of the 
road and properly lighted. If the attorney 
fails to admit liability, the company may 
be liable because he permitted all of this 
evidence to come in and to arouse the 
antagonism of the jury. On the other hand, 
if he admits liability and the judgment is 
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in excess of the policy limits, can’t 
conceive of the insured in a suit 
coming in and saying: “He admitted lia- 
bility and permitted this verdict to come in, 
in excess of policy limits, that | 


had a personal stake in the situation”? 


you 


second 


knowing 


Potential Liability 


Well, now, let me back up a little bit. 
There are a few other that 1 want 
to go into later on potential liability. The 
attorney, you see, who is defending the in- 
sured is constantly confronted with these 
problems which must be 
to protect 
protect company as 
well as he can in the defense of this situa- 
tion. I think it is for him to 
realize these potential facets of liability and 
He should 


protect himself every step of the way. 


bases 


decided because 
he has 


has to 


the insured; but he also 
his insurance 


necessary 


to conduct himself accordingly. 


Suppose, for example, he decides to admit 
liability. The suit is in excess of the policy 
limits. Perhaps the insured has a personal 
He should then go over the situ- 
ation with the personal attorney and, if the 
attorney is a person of good repute and of 
integrity, normally they work out a 
type of procedure and then reduce to writ- 


attorney 


can 


ing the fact that they are both in accord 
that the best 


stances is to 


strategy under the circum- 


follow this particular course 
of procedure. So far 


duct is 


as his personal con- 
concerned on other things I have 
mentioned, he should be sure that there is 
a proper investigation, and he should review 
the file immediately when he receives it and 
make suggestions for such further investi- 
gation as is required. 
take the 
covery procedures to obtain the information 
which can be 


He should personally 


steps that are necessary in dis- 
must be sure 
that he is not the type of lawyer who comes 
to court with liquor on his breath and that 


he does not, by his personal acts or man- 


secured. He 


nerisms, arouse the antagonism of the jury. 
Then the attorney is avoiding these possible 
liabilities on the part of the insurance com- 


pany and of himself. 

Now let us move on to a few of these 
other points where the company may be 
liable. A fourth one is the failure to hire 


local counsel in the place where the case 
is tried. Now, there are some lawyers who 
are such that they can look at 
jurors and tell whether they are good or 
bad jurors. I have never been much of a 
judge in that regard. I have found 
after where I will excuse someone 
from a jury because I don’t like his looks 
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geniuses 


case 
case 


and wouldn’t trust that gentleman under any 
circumstances, and then I find out that we 
would have had an ideal juror on that type 
of case. On the other hand, you take some- 
one and you think: “Boy! He is my baby. 
I like everything about him,” and that gen- 
tleman will hang the jury or he is the one 
juror who either knocks down a verdict or 
builds it up against you. 
go into a strange area, it is futile not to hire 
local counsel who knows the people, their 
backgrounds and how they will react to 
situations. An insurance company 
which chooses instead to have an attorney 


Thus, when you 


given 


come from a long distance—which first of 
all just proclaims insurance on a wide-flung 
banner to the jurors—and without the bene- 
fit of local counsel is, of course, gambling 
with the funds of its insured. 

Now, all of these points are potential bases 
of liability. Some of them have not been 
used in which have gone to higher 
courts. come up. It 
arise as the 


cases 
They 
is inevitable 


however, 
will 
counsel 


will, 
that 
resourcefulness of 


they 
suggests these 


things to them. 


Need to Negotiate in Good Faith 
\ fifth come up 
commonly is the failure to negotiate in good 
faith. Normally, it involves a_ situation 
where an insurance company has perhaps 
offered to pay $1,500 on a case that is ob- 
viously worth $7,500 in settlement 
case which, in a verdict by a jury (which 
is normally more liberal, as Perry Nichols 


basis which has most 


and a 


pointed out, than the claims examiner re- 
viewing a claim), the jury might come up 
with $15,000. 

In that situation the very fact that an in- 
surance company offered $1,500 on a case 
where you could introduce expert testimony 
of anyone in the business to point out that 
it was worth $7,500 in settlement is in itself 
evidence of bad faith. It would not be just 
negligence but bad faith, was 
bound to know, as a professional defender 


because it 


of lawsuits, what the value of that case was 
in settlement. If it is so far off or 
derelict in its duty that it would not offer 
a fair amount and try to dispose of the case, 
that is definite evidence of bad faith. 


was so 


Let me give you another situation which 
very commonly happens nowadays. Insur- 
“Tt is our policy never 
Well, you know 
what that means, actually, from the point 
It means: 
We have got a 
If they have a little policy, they 


ance companies say: 
to disclose policy limits.” 


of view of a seasoned practitioner. 
soy, the sky is the limit. 
big one.” 
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will be only too happy to tell you, but if 
they have a big one they will say: “It is 
our policy never to disclose policy limits.” 
I think this: Assume that there is a good 
plaintiffs’ lawyer on the other side of the 
lawsuit and they refuse to disclose the policy 
limits. “Gentlemen, I will make 
you no offer because my offer is dependent, 


He says: 


in part, upon what your policy limits are. 
I will make you a fair offer since, if you 
have a small policy, it is not my desire to 
hurt your insured. If you have a small 
policy, I will submit an offer to you of less 
than your policy limits.” The company 
says: “We will never disclose our policy 
limits.” He “Gentlemen, we have 
nothing to discuss.” The case goes to trial 
and the judgment exceeds the policy limits. 
It is my that the 
acted in bad faith because it had a duty, 
with reference to the potential liability of 
the insured, to use diligence and good faith 
When the parties cannot even 
ground of the fund 


Says: 


feeling company has 


to negotiate. 
upon a 
available, then the company has certainly 


meet common 
been derelict in its duty. 

Number six is the failure to communicate 
offers to the insured, even though they were 
in excess of the policy that the 
insured can protect himself. I have covered 
that from the American Bar Association’s 
“Statement of Principles.” If in a pleading 
one set out the Statement of Principles by 


limits, so 


which the companies are bound and the fact 
that there has been a violation of it by the 
insurer, I don’t think it would take too much 
more proof. The insured has a right to pro- 
tect himself. Perhaps he could have settled 
the excess demand for a minor amount, say 
$1,500. He must be given that opportunity 
If you do not him that opportunity, 
there may be bad faith. 


give 


Insured's Need for Counsel 


I think another basis, number seven, is 
failure to advise of the necessity of personal 
counsel or minimizing the danger of a case 
and lulling the insured into a sense of secu- 
rity. I can give you two examples of that: 
There was a in Peoria that went up 
to the federal court of appeals and involved 
a Dram Shop suit. The could have 
been settled for $3,500. The policy was only 
$5,000 in amount. told the insured 
about the offer and he asked: “Well, do 
you think we ought to do something about 
it?” The company counsel said: “No, there 
is no danger. We will get a not guilty or, 
at the most, the jury won’t give him over 
$1,500.” Well, the jury $7,500. 


case 
case 


Chey 


gave him 
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They held the company liable because counsel 
had so minimized the danger of the case 
that the man had not taken any steps to 
protect himself. 

Another situation which happened within 
my own experience quite recently was one 
where an automobile company made an offer 
to me originally of $500 on a case and then, 
very generously, came up to $2,000 before 
the time of trial. It didn’t tell the insured 
there was any possible danger at all. Well, 
the jury brought in a $40,000 verdict and 
here was the insured suddenly, after a ver- 
dict, realizing that he had a $15,000 invest- 
ment in that Then, for the first 
time, he secured a personal attorney. How- 
ever, the company minimized the 
danger of the case to the insured that he 
didn’t even realize until the moment of judg- 
ment that he had an exposure. 


verdict. 


had so 


Another basis of potential liability of the 
insurance demand that the 
insured contribute to a settlement which is 
This used to 
Although it doesn’t 
happen as much now, it still happens where 
some smaller companies are involved. You 
have a $10,000 policy limit and an offer of 


company is a 


less than the policy limits. 


happen a great deal. 


settlement of $7,500. The insured says: 
“Well, I think we had better settle.” The 
company says: “All right, we will pay 


$5,000 and you pay $2,500.” Now, that has 
been held to be bad faith because the com- 
to pay all the 
sums that are less than the policy limits. 
The very act of demanding that the insured 
do something 


pany has an absolute duty 


which he is not required by 


do is evidence of bad faith on the 


law to 
part of the company. 


After Judgment, What? 


The next situation which may expose the 
insurer to liability is the failure to take nec- 
essary protect its insured after a 
verdict or a judgment, or refusal to appeal. 
Now, it is surprising how enthusiastic com- 


steps to 


panies can be about a defense of a lawsuit 
where they say there is no liability and then, 
after judgment, pay the policy limits into 
court. The very case which they told the 
insured had very little danger in it, or upon 
which they should not pay an amount of 
half the policy limits, after judgment they 


pay the whole policy limits into court. 


Under those circumstances there may be 
a liability arising from the very inconsist- 
ency in the position of the company. In 
good faith to the insured, it may be obligated 
to pursue the battle to the ultimate, and to 
take an appeal in an attempt to reverse the 
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decision in order that settlement may be 


secured after that time or a new trial had. 


Bad Faith Rule 


I want to turn now for a moment to the 
two rules which are so commonly discussed 
as fixing the liability of insurance compa- 
nies for judgments in excess of policy limits 
—the bad faith rule and the negligence rule. 
Some states refer to one and some refer to 
the other as the criterion of liability. Back 
around 1943, when I was working on Vol- 
ume 8 of my set, Jnsurance Law and Practice, 
I said that the states were then largely 
dedicated to the bad faith rule, but that 
they were rapidly swinging in the direction 
of the negligence rule as the new decisions 
came out. 

In the October, 1950 issue of THE INSUR- 
ANCE I.AW JOURNAL there is an excellent 
article by James Dempsey, moderator of the 
panel I mentioned earlier. He thinks that 
the pendulum is once again swinging the 
other way; that is, it is swinging back to 
the rule that one must show bad faith on 
the part of the company in order to impose 
a liability in excess of the policy limits. 
His article is one of the best on excess lia- 
bility that I have ever read. 

As you know, the law is constantly in 
a state of flux. You have swings of the 
pendulum as you go along; it swings first 
one way and then the other. I think at the 
present time there are probably more states 
adhering to the bad faith rule than to the 
negligence rule, in so far as verbiage is con- 
cerned. Most submit the 
question to a jury and, of course, there is 
the tendency of the jury to disregard any 
instructions on a technical matter of that 
kind and decide whether they want to find 
for the insured or for the insurance com- 
pany. Normally, it isn’t too hard to deter- 
mine which way they are going to decide. 


states, however, 


However, I think the real, practical ques- 
tion, rather than that of good faith or of 
negligence, devolves upon how much im- 
portance that state places upon the sys- 
tem of jury trials. After all, if it is a jury 
question to be determined, then the jury is 
going to determine it upon the basis of the 
facts that are presented. If it appears that 
the insurance company has been careless 
when it occupies a position of fidelity, then 
the jury is apt to find that there was bad 
faith. Some states, more and more—and I 
think this is the present tendency of the 
higher courts—are leaving questions to jury 
determination. After all, there is nothing 
earth-shaking about this particular problem 
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which makes it not a question for a jury to 
determine. 

A lawyer might be inclined to say: “Well, 
this is a question of law.” However, all 
questions which arise in court are really 
questions of law. The court instructs the 
jury as to what the law is, but there are 
conflicting facts as to whether it is an automo- 
bile intersection case, a suit upon a contract 
where a person has failed to make delivery 
of pig iron which was ordered or a suit 
under an insurance policy. The jury must 
apply the law that the court gives the jury 
to the conflicting facts which are presented. 
If you have a jurisdiction where the judges 
are prone to say: “Well, we don’t like what 
the jury did, therefore we will set that aside 
and say that there was no proper evidence 
for a jury,” then, that could be the result in 
this type of a lawsuit. However, if it is the 
type of jurisdiction which is prone to say: 
“Well, we think a jury trial has some sig- 
nificance and we will let the jury determine 
this under proper instructions,” then if the 
jury was properly instructed and there were 
facts to be submitted to the jury, its deter- 
mination is conclusive. Your result in those 
states will be finalized through the jury de- 
termination, 

Thus, I think you can predict more or less 
what the results will be not from saying 
“bad faith” or “negligence,” but from what 
emphasis is given by the higher courts of 
that state to jury findings. Of course, states 
at the present time vary widely, depending 
All are 
agreed that hindsight is not necessary. One 
must judge the conduct of the company and 
its attorney in the light of the facts as they 
existed at the time that the was 
made. It is not necessary to look back and 
say: “Well, in retrospect, we can determine 
Normally where an average 


upon the personnel of the courts. 


decision 


such and such.” 
verdict or an average judgment results, it is 
possible, by careful preparation, to predict 
with some degree of accuracy a course of 
conduct which results in that determination. 


Sufficient Foresight Needed 


All of you will remember, I think, Melvin 


Belli’s statement in some of his writings 
that the modern trial is a race of disclosure. 
There is a lot of truth to that 

There is no longer any great amount of 
many tools 


assertion. 


secrecy because there are too 
for discovering what the facts are, and cer- 
tainly the law is available to anyone who 
chooses to dig into the books and learn it. 
You have seen the brochures that Perry 
Nichols purposes 


prepares for settlement 
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where not only the facts but frequently the 
law will be set up. There is no great secret 
as to how the lawsuit is going to be tried. 
The only question is: What will the reaction 
of the jury be to this set of facts which 
we both know? So, therefore, it isn’t pri- 
marily a question of hindsight. It is a ques- 
tion of foresight. The courts all uniformly 
that principle and an insurance 
company is not bound by what hindsight 
would have The question is: 
“Was its foresight sufficient?” 


endorse 


disclosed. 


Also, the insurance company does have a 
right to play the law of averages if, and only 
if, a reasonably prudent person acting under 
the same or similar circumstances would 
arrive at the same conclusion. So, remember 
that in the operation of its business an in- 
surance company may act upon the law of 
averages, but its duty must be measured 
by the prudent man’s standards. It must be 
remembered also, as I pointed out before, 
that the insured is somewhat at the mercy 
of the company whether it chooses to nego- 
tiate or to defend. The courts are going 
to take that fact into consideration in weigh- 
ing the standard of conduct which is followed. 

Where you find courts talking about “bad 
faith” or where that term is used, it isn’t 
You don’t have to 
prove bad faith by proving what a person 
what a claims man was 
time. That can be 
measured by objective or external manifesta- 


wholly a state of mind. 


was thinking or 
contemplating at the 


tions which disclose what the state of mind 
must have been or the reason in back of the 
That, of factual 
matter to be determined by the trier of the 
facts, whether it be a court or a jury, pro- 
vided there is some reasonable evidence to 
be submitted to the trier of the facts. 


acts. course, becomes a 


Disclosure of Policy Limits 


Normally, these cases arise, so far as ex- 
cess liability is concerned, by a demand 
being made within the policy limits and a 
refusal to settle. That is the ordinary, com- 
mon situation. Suppose the insurance com- 
pany takes the attitude that I mentioned 
earlier: “We never disclose our policy limits.” 
That alone, as I may constitute bad 
faith, but how do find out about the 
policy limits? What are some possibilities? 
Suppose you actually want to know this in 
evaluating the case and deciding what can 
be done toward settlement before trial? 


Say, 
you 


The first thing, of course, is to refuse to 
discuss settlement at all unless the policy 
limits are Normally, that will 
bring the company to heel because of the 


disclosed. 
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fact that, it does want to negotiate and it 
does want to get these cases disposed of. 


The second is to sue for such a large 
amount that it must, necessarily, exceed the 
policy limits, in which event any solvent 
company is going to put its policyholder 
on notice that the suit is in excess of the 
policy limits. This may result in him hiring 
a personal attorney who is then going to 
protect the interests of his client. 


Third, if the company, as sometimes hap- 
pens, asserts a policy defense, the attorney 
representing a party interested in the policy 
coverage may file a declaratory judgment 
suit to ascertain the validity or nonvalidity 
of that policy defense. Normally the com- 
pany files such actions, but being a 
third-party beneficiary contract, the injured 
person has a vested interest in that contract 
the minute the accident occurs. He may file 
a declaratory judgment suit which requires 


this 


the company to produce the policy. 


Incidentally, more than 20 years ago—I 
won't say how many more years—I had a 
situation where the company refused to 
disclose its policy limits or anything else. I 
filed an action in Illinois in the state court 
directly against the insurance company and 
the insured, setting up, of course, unsworn 
pleadings alleging that the insurance com- 
pany had issued such and such a policy 
which provided for direct suit against the 
company in the event of an accident occurring 
and providing that the company would pay 
directly to the injured person the moment 
it happened. Well, the insurance company, 
to get out of the suit as party defendant, 
had to produce its policy and we had our 
information. 


A fourth possibility exists in that if the 
person is a passenger, he may sue the com- 
pany under a medical payments provision 
or for an assumed medical payments provi- 
sion in which case the company, to get out, 
again must bring policy to 
show that it does not have a medical pay- 


forward the 


ments provision. That becomes a legitimate 
matter for 
matter in 

by discovery 


since it is then a 
The plaintiff may, 


techniques, require the pro- 


discovery 


controversy. 


duction of the instrument and examine it to 


determine the existence or nonexistence of 


the medical payments endorsement, 


A fifth technique is under the Maddox v 
Grauman (265 S. W. (2d) 939, 41 A. L. R. 
(2d) 964) rule in Kentucky where they hold 
that the interest of the plaintiff is such that 
the moment an accident occurs, he is entitled 
to that information as a matter of right since 
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he has a vested interest in the insurance 


proceeds. 


Another method by which that information 
can be secured is if the insurance company, 
as so often occurs in the pleadings, denies 
everything that is alleged by the plaintiff, 
including and operation. An 
attorney may then require production of the 


ownership 


insurance policy to show who was insured. 
That is then an indication of ownership. 
It is relevant evidence which can be intro- 
duced before a court and jury to show that 
the defendant had such an interest in the 
subject matter (that is, the automobile) that 
he insured it. You may 
duction of the insurance policy. 


then require pro- 


Communication with Insured 


An attorney may, as I have said earlier, 


assume if the insurance company refuses to 


disclose the limits that the limits 


policy 
are adequate to cover any judgment he may 
secure. This brings up one of the knottiest 
problems, however, that is presented in the 
ethical relationships of the various attorneys: 
May 


the plaintiff's attorney communicate 


directly with the policyholder where the 


with 
reference to that matter? That question has 


suit is in excess of the policy limits 


never been resolved, so far as I know, by 


any ruling of the American Bar Association. 
suggested 


Ethics 


It is a question which has been 


in some of the discussions of the 


Committee. 


Here you have the John Jones 
is sued. The suit exceeds the policy limits. 
An attorney him—up to the 


amount of the policy 


Situation 


represents 
limits he is hired by 
company to do that, but he 
represents the insured only up to that point 


the insurance 


He does not represent him as to the excess 
Under the 
attorney for a different party has no right 


amount. canons of ethics an 
to communicate with a client who is repre 
This man then—John 
Smith or John Jones, whoever he may be 

like Gaul is divided, if not into three parts 
at least two. So, therefore, may the plain- 
tiff’s attorney with 
the insured as to the nonrepresented portion 
of the policyholder? I It is a 
ethical 
point of view, and this is what has frequently 


sented by counsel. 


communicate directly 
don’t know. 


very, very close question from an 


been done 


Where he knows that the suit is in excess 
of the policy limits, the plaintiff's attorney 
writes a letter to the company (or rather to 
the lawyer representing the insurance com- 
pany and the insured) in duplicate or tripli- 
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cate so that he may forward a copy to the 
company. He forth the basis of the 
liability and the danger that a verdict may 
run in excess of the policy limits. He states 
in the letter that he feels he has a right to 
communicate with the insured. He asks, 
further, whether or not the has 
put the insured upon notice that he has a 
nonrepresented interest and requests him to 


sets 


company 


have the insured or the insured’s personal 
attorney get in touch with him. Sometimes 


plaintiff's counsel sends an extra copy to 


the insured with reference to some matter. 

Now, the question is, is the copy which is 
sent to the insured, if 
proper communication or not? I 


sent, an im- 
don’t know. 
A ruling should be had upon 
that, based upon the fact that there is that 
would say that 
the plaintiff's attorney would have no right 


one is 
I do say this: 
nonrepresented interest. | 


under those circumstances to communicate 


with that 
with him the facts of the occurrence, except 


person, the insured, to discuss 
in the presence of the attorney representing 
the company, since the insurer has an exclu- 
control The 
plaintiff's counsel quite clearly has no right 
to communicate with the insured with refer- 
ence to any than the 
represented portion, and that only for the 
purpose of (1) ascertaining the extent of 
that portion and (2) discussing settlement 
with him of the nonrepresented portion. If 


sive right of over the case. 


matters other non- 


there is any communication, I think it must 
be limited to that. that is my 
personal opinion because there has been no 
ruling of the American Bar Association 
upon that point so far as I know. 


I low ever, 


What About Written Demands? 


There is the problem of demand letters, 
and again we are dealing solely with prac- 
tical demands 
which may be made by the insured to settle 
within the policy limits. What 
company do confronted 


considerations. There are 

does the 
with that? 
| would like to give you some actual illus- 
trations of that type of thing. The following 
is a letter which would be the type written 
to the company by the personal attorney for 
the insured if he demands that a settlement 
be consummated within the policy limits: 


when 


“Blank Insurance Company, 
“175 West Jackson Boulevard, 
“Chicago, Illinois 
“Gentlemen: 
“Re: Brown, Rainey et al. v, Anthony 
“As you know, certain suits are pending 
in the Circuit Court of Sangamon County 


I L J — September, 1957 





against your assured, who is my client, 
Mrs, J. E. Anthony. The suit by Mr. A. J. 
Brown is in the amount of $25,000, by Mrs. 
Ella Rainey in the amount of $15,000, and 
by the minor children in the amount of 
$10,000 each. This makes two suits which 
individually exceed the policy limits of 
$10,000/$20,000 and the total of the suits 
far exceeds the maximum policy limits. 


[Here wou are setting out the background 
first of the case and the situation.]| 


“As Mrs. Anthony has informed you, she 
was, prior to the accident, engaged in making 
a left turn from Highway 66 onto a country 
road. She did not see the 
until it 


other vehicle 
While she asserts that 
a hand signal prior to starting to 


struck her. 


he Rave 
turn, she was unaccompanied and has no 


corroboration of this testimony. 


make it 
dis- 


aspects of the 
that the 
believe her testimony. 


“Certain case 
could easily 
Admittedly, she had 


both hands on the wheel at the time of turn- 


apparent jury 
| 


ing, there were no cars following her, and 
These 


the con- 


she did not see the approaching car. 
circumstances might well influence 
y. This is particularly 
eposition taken of the plain- 


sideration of the jury. 
true since the d 
tiffs show that they will testify that the turn 
was made abruptly, with no prior signal 
given, and these persons are in the numerical 
preponderance. 

“As 
a turn in the face of on-coming traffic is a 
The deci 


sions of this State certainly make i 


you are aware, the making of such 


violation of Illinois statutory law. 
negli- 
gence to make such a turn, and some 
held it to be and 


conduct. Upon the facts, therefore, the cases 


cases 


have even wilful wanton 


appear to be indefensible. 
[ Now, 


is trying to tel 


remember, this ts just argument. He 


the company why their insured 
ts gotng to get stuck, that 1s, his client. | 


“The 


are serious 


the plaintiffs 
Mr. 


fracture of the 


injuries sustained by 


and permanent. Brown 


sustained a compression 
second lumbar vertebra and fractured collar 


bone, had two front teeth knocked out, and 


lost considerable 


Mrs. 


knee which has not responded well to treat- 


time from his employment 
Rainey sustained a fracture of the right 


ment, a fractured right 
Che 


severe bruises and contusions which required 


ankle, and a badly 


scarred face. two children received 


medical attention. The special damages alone 


amount to $7,500. 
[Now, he ts 


scare them further upon 


telling about the damages to 
that aspect of the 


case. | 
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‘ 


“The plaintiffs’ attorney is a skilled and 


lawyer who has had considerable 
Since 


able jury 


success in cases of this character. 
this county have been 
: as $35,000, in 
individual cases. If these cases go to trial, 
that the plaintiffs 


will recover far in excess of the policy limits. 


the war, verdicts in 


1 


substantial, runnit high 


g as 


it seems unquestionable 


“The plaintiffs’ attorney has given notice 
that he will settle this case for the following 
sums: A. J. Ella Rainey, 
$4,500; the minor children $500 each. These 


are far less than your policy limits. 


Brown, $7,500: 


[For the serious injuries they had, that is 


pretty low, isn’t it?] 


“Demand is hereby made 


behalf of Mrs a E. 


cases within your policy limits or suit will 


upon you on 


Anthony to settle these 
yvver the excess of 


be brought to rec any 


recovery had by Way ot suit 
“Yours very truly,” 


1 


Now, that is the letter 


That is the 


that goes in to the 
that puts the 
and says, “ You 
a good, self- 
introduce 


company 
nee dle to the c 
had better 
serving 


one 
ympany Boy! 
settle or here is 
statement that we will 


before the next jury 


What does the company do in response 
Well, the 


should go back from the 


following is the typical letter that 


insurance company 


“Dear Mr. Doe: 
November 


reference to the pending suits 


against Mrs. J. E 


“Thank you for your letter of 


15, 1949, wit] 
in Sangamon County 
Anthony. 

‘As you art 


took extensive investigation immediately upon 


doubtless aware, we under- 


accident in order to 


under 


the occurrence of the 
render full protectior 
Mrs 

deta 


investigation 


the policy to 
Without 
all of the 
revealed the 


° j 
our imsured, 


going 


Anthony. 
7 
i] 


into extensive concerning 
witnesses, our 


following: 


‘A. J. 
was somewhat acquainted with Mrs. Rainey 
Upon the had picked 
up Mrs. Rainey and her two small children 
around three P.M. and with her 
community 


Brow! ‘ ] ] 
srown is a traveling salesman who 


date in question he 
had driven 
to a nearby where they made 


the rounds of several There is 
definite evidence that both of them had been 


drinking 


taverns, 


“As they returned toward Springfield, it 
was dusk. The 
ing driven at a 
no lights burning, 


Brown automobile was be- 
high rate of speed, with 
even though this was 
the most dangerous time of the day for acci- 
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dents to occur. Mrs. Rainey was riding in 
the front seat with the driver and had equal 


opportunity to see. 


[You know, they can both play at this busi- 
ness of self-serving statements. | 


“The insured, Mrs. Anthony [client of 
the lawyer who wrote the first letter] is 
a careful driver and bears an excellent reputa- 
tion in her community. We have every 
reason to believe that her testimony as to 
the giving of a signal will be believed, in 
view of her definite insistence upon this 
matter and the splendid appearance which 
she presents. We would certainly have no 
right to disbelieve and to 
accept, instead, testimony which is definitely 


her statement, 


biased and adverse to her. 


“Even if the jury should find negligence 
on the part of our insured, it would be 
difficult to find the plaintiffs to be in the 
exercise of due care. 
a curve at the time the accident occurred 
and had no visibility of the road ahead. 
Yet Mr. Brown made no effort to decrease 
his speed or to take other steps for his 
safety. Had his headlights been burning, 
the accident probably would never have 
occurred; and had he not been drinking the 
same is probably true. 


They were rounding 


“With reference to the injuries, the two 
minor children received only first aid treat- 
ment totaling $20.00. As to Mrs. Rainey’s 
injuries, we are informed that the ankle is 
completely healed and the knee is respond- 
ing well to treatment. She was not em- 
ployed, and consequently did not lose any 
Mr. Brown is now back at work 
and apparently made an excellent recovery 
from the injuries received. 


earnings. 


“As you know, with the volume of policies 
issued by this company, we have occasion 
to see many thousands of accident claims 
and suits per year. 
new 


The situation is not a 
Our experience has been that, 
with a highly respected person as defend- 
ant, under circumstances similar to this, 
the jury is prone to return a verdict for the 
defendant or to return a small verdict as a 
compromise between liability and the in- 
juries. We have consulted with our local 
defense counsel, who is an attorney with 
many years of experience and familiar with 
such cases, and he has agreed that the offer 
heretofore made by us upon these cases is 
certainly a reasonable one. 


one, 


“Tt is our feeling we would not be render- 
ing a proper service to our insured, Mrs. 
Anthony, by making the payments set forth 
in your letter. That would certainly consti- 
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tute an admission that she was wholly at 
fault and would appear permanently upon 
her claim record. Nor could we, as a trustee 
for all policyholders, use their funds for 
excessive payments in such a case as this. 


“We will continue to give the best pos- 
sible service to Mrs. Anthony under all 
of the circumstances of this case. 


“Yours very truly, 
“BLANK INSURANCE COMPANY” 

Those are the types of letters which you 
will find going in, each creating evidence 
for the second suit and giving, on the one 
hand, an approach into the company’s funds, 
and, on the other, giving an out. 


I had a case recently (and again this was 
a Dram Shop case) where I was defending. 
As is typical in Illinois, the Dram Shop 
operator and wife practically always deny 
that they ever sold any liquor to people 
who went out and got drunk and caused an 
accident. There is a basis for statutory lia- 
bility if they did so. Immediately when 
this lawsuit was filed, an attorney represent- 
ing the insureds (I had previously taken 
the depositions under oath, I might say, of 
our own people for our protection) sent 
notices to me to settle—to pay the demands 


which had been made by the plaintiff. 

We had a series of letters. The tenor of my 
like this. He had 
just written and said: “We hereby demand 
that you settle this case within the policy 
limits and that you pay the sum of $10,000 
which has been demanded by the plaintiff.” 


letters was something 


My first letter went back as follows: 
“Dear Mr. So and Your letter 
been received. I appreciate your interest in 


So: has 
this case. However, as you probably know, 
statements taken from your 
indicate that they definitely made no sales 


sworn clients 


of alcoholic liquors to the intoxicants in 
this case. No evidence has been presented 
to show that there are any eyewitnesses to 
testify that your clients have perjured them- 
We know that they 
are outstanding people and we are certain 
that their moral fiber is such that they have 
made a full disclosure of the full and exact 
truth in this case. We appreciate your con- 


selves in this respect. 


tinued interest in this matter and we must, 
until we definite knowledge to the 
that your 
clients, have told us the truth in this matter 
and we 


have 


contrary, assume our insureds, 


will handle the case accordingly. 


Yours very truly.” 
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he next step was that he wrote back a 
letter saying: “Well, apparently your letter 
was facetious.” That gave me an oppor- 
tunity to write a three-page letter 
into the fact that it wasn’t facetious 
him that we were 
pointed out that I was quoting at length 
from the statements which had been taken 


going 
I told 


deadly serious and 


under oath in question and answer form. 
I stated the fact that 
been repeated. I urged him to get together 
with his people and said that if he found, 
after discussion with them, that they had 
not told us the truth in the first instance, 
then immediately to let us know 
prejudice arose because under those circum- 


such statements had 


before 
stances there would, of course, be a breach 


of the policy provision with reference to 


cooperation, 


I heard nothing further from him, How- 
ever, our record, I felt, was adequately pro- 
tected in this regard, so there is no question 
but that two can play at the same game. 
It is a question of putting the company on 
notice in a legitimate manner to apprise it 
of the 
and probability of an excess verdict 


danger in the case, the possibility 
The 
company, on the other hand, states its posi- 
tion honestly fairly, and in the 
light it can its own point of 
These letters back 
like a tennis ball for a period of time while 
each is maneuvering for information and for 


and best 
view. 


forth 


from 


may bounce and 


position as to the possible second suit. 


Instruction of Insured 


Here is another thing that a company 
can do to protect itself. The company can 
instruct its (and this it seldom 
has a right to settle the lia- 
Now, if 
they so notify him in writing and he fails 
may constitute contributory 
negligence on his part. At least, it is evi- 
that the policyholder, being so ap- 
prised by the company and acting upon the 


insured 
that he 
bility in excess of policy limits, 


de es) 


to do so, it 
dence 
advice, normally, of independent legal coun- 


sel, did not deem that 
terial danger that a judgment would result 


there was any ma- 


in excess of the policy limits. 


The above is very seldom done. One rea- 
son it isn’t 
in it. It open the door to collusion 
between the insured and the third parties 
who are asserting the claims because, na- 
turally, he is going to say: “If I have to 
pay out $1,500 from my own pocket, I am 


done is that there is a danger 
may 


going to talk to these people. They are not 


after me. They are after my company.” 


They may have some kind of an unwritten 
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that no collection will be made 
from the insured, personally, and there is 


agreement 


the danger that because of that friendship, 
which is so stimulated between the parties, 
the insured may identify himself with the 
claim of the third party and the testimony 
which he gives in court may be colored by 
that interest which is so engendered. Such 


procedure, then, is a two-edged sword. It 
has advantages from the company’s point 
of view, particularly if it feels that the in- 
sured will do nothing. It has the danger 
of driving the insured into the camp of the 
Thus, it must be used 


proper type of 


enemy, so to speak. 


with discretion and in the 
case, 

Suppose the insurance company refuses 
to defend at all? Nonaction may present a 
possible basis of liability. The insured in a 
situation of that kind, under 


ot most 


the decisions 
(just taking the majority 
settle at 
reasonable under the cir- 
cumstances. If his judgment 


courts 


rule here), may any figure which 
he deems to be 
Was reason- 
able, he may recover against the company. 
Second, he may permit a default judgment 
to be rendered. ere 1s no duty to defend 
the suit at all, Third, he may try the law- 
suit, and if he loses he may sue the company 
for the amount of the judgment plus the 
expense of defending. If he wins he may 


expense of the 


€ 
I 


T 
r 
‘I 


sue the company for the 


defense. 


Krutsinger Case 


had an interesting 
(Krutsinger v. Illinois Casualty Company, 10 
Ill. (2d) 518) which was decided by our 
Illinois Supreme Court. 


[ just recently case 


This, again, 
a Dram Shop case where I was representing 
the plaintiff. |] the other side. In 
this particular situation there was what we 
call a habitual case. The man was a habitual 
drunkard and the wife and children sued 
[f support which was 
On these particular 


was 


Was On 


for loss to ans of 
sustained as a result. 
taverns there were a total of six insurance 
different time. 
six companies wanted to 
settlement, but the sixth 
wanted to be figured it could 
drive the other companies into paying its 
load else could 
they get a release or covenant? If a release 
or covenant y the plaintiffs, 
discharging the insured, they were then dis- 
charging the companies. By thus discharg- 
ing the insureds this other company would 
be out completely. 


companies for periods of 
Five out of the 
work out a one 
clever. It 
how 


share of the because 


was given by 


We handled that by way of a stipulation. 
Since there were minors involved, we filed 
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a petition m the county court through the 
legal guardian, setting up the proposed set 
tlement and asking for an order permitting 
executed by the 
litigation, but 


a stipulation to be legal 
guardian to proceed with the 
to look solely to the proceeds of a single 
insurance policy, the one of the recalcitrant 
insurer, as to collection, and to 
behali of the plaintiffs the 
posed by the other companies to be paid as 
of collectibility to that 


‘ 


Che order was entered by the court 


accept on 


amounts pro- 


a partial remission 


extent. 
and we proceeded to trial. 


Ve recovered judgments several times in 


excess of the total offers made beforehand and 
company. It came in 


fled a suit against the 


and claimed that it was released by such settle 
ment and also charged fraud and collusion, 
As a matter of fact, 


at the close of the plaintiffs’ evidence the 


and a few other things 


trial court directed a verdict in-favor of the 
plaintiffs. 


The judgment was appealed to the Appel 
late Court of Illinois which affirmed and 
spanked the attorneys for the in 
for the 


soundly 


surance company charges made of 
fraud and collusion, 
conduct in not very 
\n appeal was taken to the Illinois Supreme 
The 


came down recently, affirming and with th 


and referred to its 


complimentary terms. 


decision of the higher court 


Court. 


same general result. 


Now, that is a case of multiple carriers 
upon, let us say, a single insured. Since you 
cannot give a covenant or release, you may 
way of stipulation 


work it out then by 


limiting the source of collection. 


Company on Both Sides of Fence 


Then we have another question which is 
of a great deal of interest, particularly with 
certain automobile 
companies at the present time, 


the steady growth of 


and that is 
the situation where the company is on both 
sides of the fence. Here is what normally 
who 
Each 


1 
eacn 


happens: It represents two insureds 
collide, let us say, at an intersection. 
was at fault and 
other. Many companies 


“Under our defense 


claims the other 
wants to sue the 
then come in and say: 
provision, we have an absolute right to de 
fend both suits. You must give us full and 
complete information, the names of your 
We have a 
right to investigate both claims and to ap- 
point the attorneys on both sides.” 


witnesses and everything else. 


that I was in- 


too long ago had the bad 


One company in a case 
volved in not 


judgment to go to a good defense attorney 
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“Now, we 


defend this side of the 


and say: want to hire you to 
case, with the idea of 
resulting in a stalemate.” Had he presented 
that to the Department, that 
company would probably not be in business 
right 
ployment 


Insurance 


However, he declined the em- 
that if it 
attempted to control either side of the case, 
take 
of its license 
The that 
presented some years ago in the California 
decision of O’Morrow v. Borad, 169 Pac. (2d) 
183. The that 
because it thus en 


now. 
and put it on notice 


he would steps to force a revocation 
I 


legal situation arose there was 


wrote me in case 
first situation 
was about 1944, ] 
from them, They said 
“What do we do?” I said: “Since you both 
are entitled to independent legal 
had better do is to 
if counsel are competent on both 


attorneys 
was the 
Chat 
when I first heard 


countered. believe, 


1 
counsel, 


what you insist upon 
the right, 
sides, of going ahead and fighting it out in 
The company will pay off 
the loser, since only one is 
this 
doubt that you can compel 


attorneys’ 


your own 
on behalf of 
going to win or 
stated: “] 
the company to pay the 
question the court will 
They filed the suit in California, 
two suits against each other in that situation, 
went up to the California Appellate 
court held that each had a right 
to conduct and control his own defense, but 


way. 
lose in situation.” | 
also 
rees 
That is a have to 
determine.” 

: : 
and it 


Court. The 


each had to pay his own attorneys. 


It then went up further. The insurance 
ompany appealed to the Supreme Court of 
appellate 
had a 
that 


both 


reversed the 
held that 
his own defense, but 
had to 
the leading case 


Well, they do 


which 
part 


control 


‘alifornia 


‘ourt in and each 


ht to 


1g! 


T 
the insurance company 
hat is 


this time. 


pay 
sets of lawyers. 
upon the 


point alt 


know, to pay the costs ol 


promise, you 


defense, so the California 


Supreme Court is probably right, so long as 
the costs of 


Sint e oul 


decision of the 


reason. 
practice 


within 

trial 
is an adversary type of procedure, there is 
that entitled to 
counsel who is dedicated to his interests 
alone and who is not going to report behind 
has an ad- 


defense are 
entire system of 


no question but each is 


company which 
which can then use that 
I think the 


justice of that position is apparent and that 


his back to a 


verse interest and 


information to defeat his claim. 


the result is reasonable. 


Rights of Insured 


Incidentally, that brings up other 
point. which is frequently raised: “Does the 


one 
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settlement which is made by the 


1 insurance 
company with a third-party claimant preju- 
dice the suit of the 
party?” It 


insured against the third 
does not. Since the insured has 
to control the 


tlement, it 


no right making of that set- 
may not be 
him. 


cases to that effect 


introduced in evi 


dence against There are a number of 
That 


wish to present 


brings up a question which I als 


Who controls the 


two 


lawsuit 


where there are sets of attorneys for 


the insured—his personal attorney and th 

Che 
don’t think there is too 
about that If 


Dwight 


company attorney company does. | 


much 


question 


you read the discussion by 
Campbell which |] 


points out the proper 


attorney hired by the 
to defend. If ther 


judgment as to how the 


Justice men 


tioned previously, he 
| | 


le which is that the 


company has 


ru 
the right 


is a difference in 
| 


defense shall be conducted, it is his decision 


+ 


o make. However, in good faith he should, 


and I am sure he always will, confer witl 


the other attorney unless the other attorney 
is playing footsie with the plaintiff's lawyer 
to be employed 


as to type of procedure 


wherever a matter of discretion is involved. 


Normally 


this game of 


find the playing of 


going on. I did ob- 


you won't 


we Otsie”’ 
serve something a few months ago in a cas¢ 
ll in this cate 


which others have stated f 


i¢ 
gory. It was a case in which I was ne 


involved In it there were four sets oft 
defense attorneys representing the different 
defendants. The plaintiff's attorney and one 
of the 


getting together, because during the 


defense attorneys apparently were 
course 
of the trial the defense attorney, I am told, 
kept asking questions to get in things that 
the plaintiff’s attorney wanted and couldn’t 
One of the attor- 
the court and one 
Two defendants 
$5,000 
stuck 


repre- 


get in directly. defense 
neys was directed out by 
was let out by the jury. 
One of 
other 
$35,000, 


had a 
h was 


stuck. those 
The 
for a total of 
sented by the attorney who apparently had 


were 


policy. one, whi 


ri 
was the one 


been cooperating with the attorney for the 
plaintiff. What happened then what 
happens so often. Later 
that 
and 
you 


was 
that defense coun- 
had an 
plaintiff's attorney 
“What are talking about? I never 
heard of thing. Do you think I 
would be a party to anything so unethical 


sel insisted they unwritten 


agreement said 
such a 


as to agree to go before a court and partici- 
i which constitutes a con- 
You don’t 
that you were not conducting a bona-fide 
Well, gentlemen, I am looking 


for you to pay this judgment.” Normally, 


pate in conduct 


tempt of court? mean to saj 


defense! 
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you don’t have such a situation going on. 


Chat is a rare situation but, of course, the 


counsel who is hired to try the case must 


use his own judgment as to proper and 


ethic: iandards of conduct in the light ot 


y then exist. 


Liability of Attorney 
Now, to a point which vw roug! up 


i 
earliet What 1 { iability t the attorney 
concerned ? We 


ut the liability of the 


these situ 


\ suit is 


al 


any 
de- 


frequently 


and Says: 


Suppo 
against 
nce 
its 
own attorn ause, after all, it can make 
e \ lawyer 


mn to h; n ; osition of 


a dangerous enem 
is a bad 


hostility 


pers 


+ 


because 


— c } 1 A 
dearly nevertheless, there 


ne imsuret 


that possibility he insurance company 


because ter- 


are very few cases which 
| 
t 


iled on the basis of direct mal- 


against lawyer for any reason. I 


plaintiffs will have a tougher 


time in making verdicts stick in malpractice 


cases against lawyers than against doctors— 


not because other lawvers may be reluctant 


to testify but because judges themselves are 


lawvers. They weren’t always perfect. They 


made mistakes and they are going to be 


most reluctant to impose a liability for dam- 


ages fellow member of the bar 


against a 


It is one of these psychological, practical 
t 


hings which one must take into considera- 
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tion. However, the attorney may not rely 
upon that with an absolute feeling of secu- 
rity because he may be liable if his conduct 
was not in with the standards of 
prudence which would have been used by 
an attorney handling like that 
community at that time, 


accord 
cases in 


I stress the standard of “like cases” be- 
cause of the fact that you may not take the 
standards of a real estate lawyer and say 
that the trial lawyer is held to no greater 
duty. A trial lawyer is a specialist and he 
is bound to know those things which com- 
petent trial lawyers should know and to 
act with the degree of skill that a good trial 
lawyer should use. If he 
be personally liable for any damage which 
results to his client, whether that client is 
the insurance ompany or the insured. | 
don’t think most take that 
into consideration in accepting employment 
on behalf of a client. 


does not, he may 


Lilt attorneys 


I pointed out previously the $3,500 offer 
which Jim Dempsey referred to and 
the fact that a Grievance Committee in New 
York criticized the attorney for not submit- 
ting that offer of settlement. Now, that cuts 
two ways. If any offer of settlement is sub- 
mitted by a plaintiffs’ attorney, it must be 
transmitted to the 
recommend it or do not recommend it. 
haps it must be 
transmitted to the 
so may be 


case 


company whether you 
Per- 
least 
Failure to do 
affirmative 
which may constitute malpractice. 


recommended or at 
insured. 
acts 


one of those 


Insurers’ Duty to Defend 


I want to touch on a couple of cases or 
situations very briefly. Suppose the policy 
limits are exhausted by settlement. 
the company still have a duty to defend? 
Yes, it does under present policies because 
the duties are individual and separate. The 
defend all actions 
which may be brought and to discharge all 
judgments up to the policy limits. 
are several cases which hold to the contrary. 
They are wrong, frankly, under present 
policy wording and they are not in accord 
with the weight of The most 
important recent case, Denham v. LaSalle 
Madison Hotel Company, 6 Fire Anp CAsu- 
ALTY CASES 673, 168 F. (2d) 576, arose out of 
the LaSalle Hotel fire where they discharged 
the claims up to the pclicy limits. Actually, 
they paid part of them and then paid the 
rest of the policy limits in the court to allo- 
cate as the court should determine, and 
refused to defend. That they cannot do be- 


Does 


company promises to 


There 


authority 


cause they have a duty to defend, and that 
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should have been the holding had it been 
so presented. 


However, I might tell you that they are 
now revising the national standard policy 
to get a different result. I think it is advis- 
able, and here is my reason: So long as the 
insurance company has a financial stake in 
the controversy and so long as it has an 
opportunity to lose money by an improper 
defense, it has a real interest in going in 
there, hiring the best attorneys and doing 
a good job. However, the minute it has no 
risk of loss personal to it, isn’t it against 
public defend? Do 
recall the old motor club cases? 
reams of them throughout the country 
the motor clubs used to say: “We will de- 
fend you against actions brought for traffic 


policy for it to you 
There are 


where 


violations.” In all these cases they held (it 
is the uniform rule throughout the country) 
that those contracts were improper and in- 
valid upon the basis of a corporation prac- 
ticing law and upon the that they 
would not be held to the same standard of 
After all, they had 


basis 


ethics as an individual. 


nothing to lose. They were, just for a fee, 


providing a legal defense. 

Montgomery v. Utilities 
Insurance Company, 117 S. W. (2d) 486, 
rev'd 134 640, 138 S. W. (2d) 1062, 
the Texas Court of Civil Appeals held orig- 
inally that all liability insurance company 
invalid in that 
constituting corporations practicing law. It 


In a Texas case, 


Tex. 


contracts were respect, as 
was reversed by the Texas Supreme Court. 
However, the minute 
tion 

stake in it, and the only risk is that of the 
policyholder, it seems to me that you then 
get into the Montgomery situation and the 
motor club situation. It is a violation of 
public policy because you have a corporation 
practicing law which is doing no more than 
to provide a defense and which has no 
reason, no personal reason, to provide the 
best defense. I think that the proposed 
revision in the policy is a good one. 


that one gets a situa- 


where the insurance company has no 


The following questions are then brought 
up: “Who may do these things? Who may 
sue in excess of the policy limits? May a 
third person do it or must the insured do it? 
Must the insured discharge a judgment if 
he does that?” I think the answers may be 
summarized as A plaintiff steps 
into the shoes of the insured under a policy, 
but he 


follows: 


the insured 
only so far as his (the plaintiff’s) rights 
under that policy are concerned. When you 
have a negligent failure to settle or the con- 
duct of an 


steps into the shoes of 


improper defense, that is an 
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action not under the contract but for breach 
of contract or for tort. Those are wrongs 
done to the insured and to the insured only. 
The third person is not prejudiced. The 
third person has no loss as a result of the 
improper conduct of the company. There- 
fore, that action may not be brought by the 
third-party plaintiff in the majority of in- 
only be brought by the 
However, he 


stances. It may 
insured. need not discharge 
the judgment. The very fact that the judg- 
ment is outstanding against him is a matter 
of prejudice to him. He has a right to have 
that judgment expunged, to have it paid 
off, if it arose by the dereliction 
of the company. Suit must be brought ordi- 
narily in the name of the insured. 


reason oO! 


Bankruptcy of Insured 


where a special 
That is the situa- 
tion of bankruptcy of the insured. It is 
possible 


There is one situation 


circumstance may arisé¢ 
that a cause of action against the 
insurance company as an asset of the bank- 
rupt may be sold or assigned by the trus- 
that case, perhaps, 
such may be purchased if not contrary to 
the public policy of that However, 
this may be in violation of public policy of 
the particular state since there is no preju- 


tee in bankruptcy. In 


state. 


dice then, perhaps, in reality to the insured 
unless such was the cause of bankruptcy 


What is the procedure if such a suit is 
to be brought? How would the attorney 
proceed to prove these derelictions on the 
part of the company? First of all, I would 
suggest that he subpoena the adjuster’s file. 
[ think there is no privilege in most states 
as between an adjuster who is a layman 
and the company. He would thus see the 
correspondence relating to offers and rea- 
sons for failure to settle. A court may even 
hold that there is no privilege so far as the 
file created by the attorney is concerned, 
depending upon the situation and upon how 
confidential the information has been kept. 


From the point of view of the plaintiffs’ 
attorney, you always find alibi letters. That 
is where the defense attorney tells the com- 
pany how dangerous the case is and what 
involved. 
that, first, if he wins the case he looks aw- 
fully good and, second, if he loses the case 
he doesn’t look too bad with these alibi let- 
ters in the file and the company having been 


risks are These are written so 


You can 
see that the company has ordinarily been 
put upon notice. In the actual trial of the 
case the claims examiner is almost sure to 
testify. He 


advised of the dangers in the case. 


will, perhaps, come from New 


Injury Defenses 


York or Chicago, or some place where the 
home office is located. He is the one who 
had final supervision. He is the one who 
was always wiser than the field attorney. 
You then have an opportunity to cross- 
examine him, and the following are just a 
few suggestions I have to make along the 
line of cross-examination of such an expert. 


Typical Cross-Examination 


You ask questions such as the following, 
each of these being a separate question, re- 
quiring a separate answer: “Your name is 
Mr. So and So and such 
and such? You are not a Florida lawyer?” 
(Of course he isn’t.) “You mean that you 
have never tried a Florida 
jury?” (You know what I mean—that note 
of surprise in your for the jury.) 
“Now, Mr. So and So, did you personally 
interview any ol 


your address is 


case before a 


voice, 


these witnesses who were 
involved in this case? Did you have an op- 
portunity, personally, to see them and to 
realize and to appraise 
their reactions 
(Of course, you 


their appearance 


their demeanor and what 
would be 
know going to be. 
You event 
unless you know what the answer is going 
to be.) You continue: 


before a jury?” 
what the answers are 


never ask a question in any 


“Now, you hired John Smith, a local at- 
torney, 
ability 


because you had confidence in his 


and in his integrity in trying jury 


cases?” 

“That is right.” 

“And that he skilled in 
Florida law and in appraising people who 
live in Florida?” 


you knew was 


“That is right.” 

“And you hired him for these things as 
well as for his trial skill, did you not?” 

“Y es;" 

“And yet, with his skill and experience in 
Florida law and in appraising Florida cases 
and Florida sitting 
to overrule him and his 


juries, you assumed, 
there in Cleveland, 


judgment in the case, is that right?” 


Of course, objection may be sustained to 
that, but you have the point out and then 
you can continue to drive home the general 
idea. “And you knew that his recommenda- 
tion and any recommendations he submitted 
to you would be submitted in his honest 
You can 


ruin a defendant, normally, with that type 


judgment, isn’t that correct?” 


of interrogation. Then, of course, the insur- 


ance company counters with this type of 


evidence: 
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That in there is always the 
possibility of an adverse verdict, no matter 
this 
John 
warning of 

the possibility of 
Phat 

and of the 


every Case 


and shut 
was what 


how open 
be. That 
counsel, 


may appear to 
Smith, the local 
There 
an adverse verdict in any 


was is always 


situation is the general tenor of his 


lette-s personal conversations 
held over the telephone with him and of the 
between the attorney 
reflected the fact 
confidence that a 
this and 
should be de 


then 


personal interviews 


and the adjuster, which 


that the attorney had 
defense should be 
that the settlement 


The attorney should, perhaps, 


made in case 
offered 
clined. 
testify himself as to his reaction to the gen- 


eral situation. 


Consideration of Florida Cases 


to briefly 
There has 


other point I wish 
relates to Florida law 

been a little bit of 
In the leading case in Florida, Auto Mutual 
Indemnity Company v. Shaw, 184 So. 853, | 
notice that the decision is written per curiam, 
no one man taking the responsibility for it. 
rather interested in the suit itself 
which was brought. It was brought in two 


counts by the attorney for the plaintiff. This 


The only 
cove! 
contusion in the cases 


1 was 


was not the attorney for the insured. 


The first count 
the policy to 


direct suit under 
amount of the 
judgment which was rendered. 


was a 
recover the 
The second 
count, in the language of the court, “con- 


tained the material allegations of the first 
and charges negligence and bad faith on the 
part of the insurance company for not pay- 
ing or settling the said claim against it.” 
Also there were other allegations of duty, 
breach of duty and the like. The court does 
that first 
determination is: “Is_ the 
third 


protected by the bond and may he 


state, on page 855, one of the 
questions for 
defendant in error of proof below a 
party 
maintain this suit for the purpose of recov- 
ering on said bond?” Of course, the answer 
to that 
certainly may and did, and the court upheld 


him. 


is obvious as to count one. He 


main 
pet S( nal 


However, the question is: Can 
the plaintiff, a injury plaintiff, 
maintain an action under count two as was 
attempted to be done there? This was not 
a suit by the remember, but a 
suit by the personal injury plaintiff under 
the theories which we have just 
The court, I think, should have 
disposed of that very simply by saying that 


insured, 


been dis- 
cussing. 


the plaintiff can maintain an action undet 
count one. He is not a party who has been 
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damaged by any action which is stated under 
count two and, therefore, the suit will not lie 


Instead of that, the court goes into a great 
amount of discussing situations 
applicable 


dicta in 


which are not actually here 
However, I think you should pay heed to it 
because it indicates the way the court would 


go in the future. Here are the two things 


that it comes down to 


t! 


First, it appears that 


e insurance company, in the settlement 


of claims and the conducting of a defense 
before a court on a suit filed, should hold to 
that and diligence which a 
man of ordinary care and prudence should ex- 


degree of care 


ercise in the management of his own business. 


ordinary care—the 
I take it that 


they mean people actually in that business 


That is the test of 
reasonably prudent man rule. 
It states, remember, that such test applies 
claims and in the 
However, drop 
“The 
however, that 
faith 
negotiate a 


“in the settlement of 


conducting of a defense.” 


down a little further in the opinion: 


prevailing rule seems to be, 


the insurer must act in good toward 
efforts to 


They seem by that to retreat 


the insured in his 
settlement.” 
a little bit from former 
would then say what Florida apparently 
holds—and I repeat, apparently holds—be 
cause the dicta actually in this case is that 


their position, | 


in the conduct of a defense of a case the 
negligence rule applies; so far as deciding 
whether to settle or whether not to settle, 


the good faith rule applies. 


that in the they 
lump settlement and defense together in one 
sentence, but they apparently retreat a little 


bit from that stand. I observe that all ex- 


Remember foregoing 


cept one judge concurred in the result. They 
set out the type of which was 
introduced, and actually the plaintiff's at- 
torney did an extremely good job in this 
case on the subject matter which he intro 
duced. I think, perhaps, he should have 
gone a step further, assuming that the suit 

correctly. I think he 
show 
which 
then 


cv idence 


had been brought 


she yuld 
what 
showed 


introduced expert evidence by 


evidence to 
had 


and 


have introduced 
information the cempany 
the danger of the case, 
attorneys to 
show that sound judgment in such a situa- 
tion would dictate that a settlement should 
be made; or if the held that 
invaded the province of the jury, then to 
by-pass that that 


prudence would dictate that under similar 


court this 


and point out ordinary 
circumstances an excess judgment would be 
to result. 
more and more liberal on expert and opin- 


think 
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likely The courts are becoming 


ion evidence, and |] they probably 





would admit that type of evidence 


type ol case However, 1 think the 


case 1s authority for the principle tl 


the insured may maintain a suit for 


; 


aspect ol h breach of aspect, 


contract 


although the third party may sue on the 


contract. 
case oO! T ull 
ynpany, 118 F 


decided in the 


Consider the district court 
v. Travelers In 
568, which 
area by 


urance ( Supp 
was 
Judge De Vane. This was a case 
where the was on the risk 
Morrow v. Borad situation 
which I discussed. It was stated: 


company both 
ways like the 

“This is 
defendant 


a suit brought by plaintiff against 


to recover the difference in the amount of a 


judgment recovered against 
third party 


is the 


plaintiff by a 
plaintiff here 
is brought by the insured 


difference in the amount. 


Remember, the 
insured. It 
to recover the 

Chen it was said: “The suit is predicated on 
negligence and bad faitl 
in refusing to settle What happened here 
that the company took an 
You can’t entirely 


respects W hen it 


the allegation of 
was arbitrary 
blame it in 
‘Fight it out 
However, it 


position 
some said 
and we will pay the winner 


refused to negotiate at all. Letters were 
written to it saying: “ We think you should 
settle and we think you should dispose of it 
You can dispose of it 
limits.” The 


example, 


within the policy 


company wrote letters, for 
saying: “The circumstances are 
such that we cannot discuss settlement with 
[ trial. To do 
so would place us in the position of showing 


partiality to one insured 


either firm of attorneys before 
against that of 
another.” 

The court found and held in this case that 
the evidence supported the 
that the 
tent of bad faith See 


together, showing 


plaintiff’s cla‘m 

defendant was negligent to the ex 

was all tied 

to the extent 
failing and refusing 

tle the case Tully, 

the defendant, at the 


how it 
negligence 
of bad faith in to set- 


against merely because 
time, had an 
favor of the 
\ company must nego- 
and cannot rely implicitly upon 


the fact that two people are suing each other. 


same 
outstanding policy in 
plaintiff's employer. 


tiate, then, 


More than $3 billion 
of the 


Tallahassee 


other 


I would like to direct your attention to 
two other cases from tl ‘lorida Circuit 
Court of Appeals becat hey rather indi- 
actually 

One is 


cate its thinking hey at not 
relevant to your law 
Hall v. Preferred Accident Insurance Com- 
pany of New York et al., 204 F. (2d) 844, 
Judge Borah. The 
American Fidelity Casualty Com- 
v. Greyhound Corporation, 232 F. (2d) 


all re spects. 


which was a decision by 
ther is 
pany 


sy, whicl I be lieve was 
Tuttle 
just want 


are not to 


Judge 
orporation case I 
excerpt. The 
» important here, but referring to 
Florida it states 


written by 
In the Greyhound ( 


to quote one facts 


clear that the Florida 
Supreme Court, in the Shaw 
liscussed] aligned 


“It appears quite 
case [the one 
itself with the 
adhering to the 


1 
we nave ¢ 


isdictions 


majority 


+ W117 
oO Wu 


good faith test of the duty placed upon an 


I 
insurer, rather than the negligence test 


Do you 
Shaz 


language in the 
which is a little bit ambiguous 
particularly when it makes 


remember the 
case, 
discrimination 
This 
me, though, the thinking of the 
judges of the Florida Circuit Court of Appeals. 
Thus, if you have case you know 
pretty 
react more to the | ion of the 


as between settlement and defense? 


indicates t 


well in advance that it is going to 
insurer 
iff. In the 
indication of 


than to the posit 
Hall case you 


plaint 
have a further 


that same thing 


which from 


Georgia. Here is some lang 


The Ha case Was one arose 

ruage I want to 

attention to this 
| 


licate the mental processes of the 


direct your because if 
doesn’t in¢ 
at would: 


‘And, contrary | better 


some jurisdictions 


court, I don’t know wl 


reasoned 
that reco m be had for negligence of 
the insurer in using to settle a claim for 
insured.’ 


damages against the 


When a court starts by saying “the better 


reasoned cases,” you know very well that it 
ith 
tt 


is always on the side of truth and right. 
is sort of bred 
e court of appeals for this 


[The End] 


the bad faith rule 


1 
} 


Therefore, 
in the bone of t 


particular circuit 


a rate of nearly $10 million per day— 
nation’s health care bill will be paid in 1957 through 


voluntary health insurance programs, according to the Health 


Insurance Council. 


This estimate was based on the results of 


the council’s annual survey of health insurance coverage. 
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Federal Income Tax Problems—Fire and§c: 


The author is a New York attorney and 
CPA. This article ts reprinted from the 
July, 1957 National Insurance Buyer, 
| official publication of the American 
| Society of Insurance Management, Inc. 


} 


ao DISCUSSION is limited to the 
federal income tax consequences of casu- 
alty losses of business property and the re- 
ceipt of insurance proceeds with respect to 
such losses. The first step is to deterrnine 
the amount of the casualty loss, before tak- 
ing into account any insurance proceeds. 
A radically different method of comput- 
ing the amount deductible as a casualty loss 
in the case of partial destruction of business 
property is embodied in a recent decision. 
It can best be understood by considering 
the rule the Internal Revenue Service applies 
in the case of storm damage to residential 
property, such as buildings or ornamental 
trees. The Treasury regulations provide 
that the amount of such loss is equal to the 
excess of the fair market value of the entire 
property before the storm, over such value 
after the storm. This is subject to the 
limitation that if the amount of the loss 
so determined is greater than the “adjusted 
basis” of the property damaged, the amount 
of the deductible casualty loss is limited 
to the amount of such “adjusted basis.” 
(Adjusted basis means, in general, the 
cost of the property, including all perma- 
nent improvements thereto, less the amount, 
if any, of depreciation allowed or allowable 
with respect to such property (to the date 
as of which the basis is determined).) 
This method of computation has long 
been considered a rather liberal treatment 
of the individual taxpayer; it is, in fact, one 
of the few exceptional cases in which the 
Internal Revenue Service treats a deduction 
for a personal expense or loss more liberally 
than a corresponding business deduction. 
The Treasury has for many years adhered 
to a different rule, referred to herein as the 
“proration rule,” for the computation of 
losses resulting from the partial destruction 
of business property. Strangely enough, un- 
til quite recently, apparently no one ever 
seriously questioned the correctness of the 
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latter rule. That rule is very simply stated 
in the Treasury’s latest bulletin on casualty 
losses. If the property damaged is business 
property, the computation under this pro- 
ration rule, as illustrated by an example 
given in that bulletin, usually results in a 
lesser deduction than the actual loss. The 
bulletin gives an example of a casualty loss 
of business property in which the actual 
loss is $3,000, and the allowable deduction 
is limited to $1,500. If a fire loss of $3 mil- 
lion were involved and only $1,500,000 al- 
lowed as a deduction, the [ 
such limitation would be more striking. 


seriousness of 


Finally, the validity of this “proration 
rule” has been tested in court. The decision 
in the lower court was against the taxpayer, 
but the taxpayer fortunately had sufficient 
courage and conviction to carry the case 
up on appeal, and he won. The taxpayer 
was allowed the deduction for this business 
casualty loss computed in the same manner 
as had been applicable all these years to 
personal casualty losses—that is, the amount 
of the casualty loss deduction was held to 
be equal to the excess of the fair market 
value of the property before the casualty 
over such value after the casualty. This 
rule is very simple, logical and fair, but 
the right to use it in the case of business 
casualty losses apparently had never before 
been passed upon by a court. 

The facts in the recent case can be sum- 
marized as follows: The property had an 
adjusted basis (in round figures) of $500,000. 
It had a fair market value before the casu- 
alty of $1,500,000. After the casualty it had 
a fair market value of $1,300,000. Therefore, 
there was a casualty loss of $200,000. 

None of the facts was in dispute—the 
only question was the method to be used 
in determining the amount allowable as a 
casualty loss deduction under the relevant 
provisions of the Internal Revenue Code. 

The Treasury said, in effect: “Yes—you 
had a $200,000 loss, but under our proration 
rule, as this was business property (and not 
a personal residence), we are going to allow 
you a deduction of only $60,000.” If the 
damage had been to property held for per- 
sonal, rather than business, use, a deduction 


I L J — September, 1957 





d Casualty Insurance 


By PAUL D. SEGHERS 


of $200,000 would have been allowable under 
the Treasury’s rule. The taxpayer in this 
case disputed the disallowance of a portion 
of the loss actually sustained—perhaps be- 
cause the principal stockholder of the tax- 
payer had been allowed a properly computed 
deduction with respect to casualty damage 
to his own residential property. The tax- 
payer’s feelings may have been about as 
follows: “When a hurricane hit my home 
you allowed me a deduction for the full 
amount of the loss, but when a storm caused 
damage to our business property, you pro- 
pose to allow than one third of the 
actual There is something wrong.” 
The lower court in effect said: “Oh, no! We 
support the Treasury and we will only allow 
you a deduction of $60,000.” However, as 
previously stated, the taxpayer carried the 
case up on appeal and the circuit court al- 
lowed the deduction of the actual $200,000 
loss, as the amount of such loss did not ex- 
ceed the adjusted 


less 


loss. 


basis of the property. 

The foregoing is, perhaps, the most revo- 
lutionary development in connection with 
the federal income tax effect of casualty 
that has 
generation. 

While pointing out this error in the 
Treasury bulletin, I might mention that it 
contains at least one or two other errors 
and at least statement in regard to 
procedure from which a completely errone- 
ous impression is likely to be obtained. The 
Treasury should not be guilty of such errors, 
as harsh administration of ruinously high 
taxes constitutes a threat to the welfare of 
all. I’ll not say more, except to repeat what 
the courts have so often stated—no Treas- 
ury regulations or instructions have 
effect except to the extent 
within the scope of the 
enacted by Congress. 


losses occurred in more than a 


one 


any 
that 
statutes 


force or 
they are 


How Much Gain or Loss 
and How Treated 


After the amount of a casualty loss has 
been determined, the next step is to deter- 
mine the extent to which is to 


such loss 


Casualty Losses 


be reduced by recoveries of any kind, in- 
cluding insurance, and if there is any excess 
of the total over the amount of 
the loss, the extent, if any, to which such 
excess is taxable. 


recovery 


If the amount of the casualty loss is more 
than the amount of the insurance proceeds, 
it is immaterial what disposition is made 
of the proceeds, and the net loss is allow- 
able as a deduction, in the manner here- 
after discussed. If, however, the proceeds 
exceed the amount of the casualty loss, that 
excess will be taxable unless such proceeds 
are invested, in the manner prescribed in 
the Internal Revenue Code and Treasury 
regulations, in property similar or related 
in use to the property damaged. 
Such investment may be in the form of 
(1) an acquisition of such property, or (2) 
stock in the acquisition of control of a cor- 
poration owning such property. 


le st or 


Such 
ceeds 


investment of the insurance pro- 
must, as a general rule, be made 
within a period ending one year after the 
close of the first year in which any gain 
upon a recovery is realized, unless the 
time is extended by the Secretary of the 
Treasury or his delegate. Such extension 
normally involves setting aside the proceeds 
in a replacement fund, subject to various 
conditions prescribed by the Secretary. 

Investing the insurance proceeds in this 
manner has the effect of postponing the 
taxability of any gain resulting from their 
receipt. This is so because, in effect, the 
new property takes the place of the old 
for the purpose of computing defreciation 
and gain or loss upon any subsequent dispo- 
sition. In other words, in determining the 
basis of the replacement property, the un- 
taxed gain or the conversion (resulting 
from receipt of the 
must be deducted 
new property. 


insurance 
from the 


proceeds) 


cost of such 


Gain realized in connection with a casu- 
alty loss, by reason of the receipt of insur- 
ance proceeds, to the extent not invested 
in replacement property, is taxable. Hence, 
the next question which arises is whether 
such gain is taxable as ordinary income or 
as capital gain. 
income 
in the 


It is taxable as ordinary 
unless the property (1) used 
business and was subject 
to depreciation, or was a capital asset, and 
(2) held over six months. 


was 
trade or 


(There are certain special rules applicable 
to copyrights, timber and coal, livestock 
(other than poultry) and unharvested crops 
which are not dealt with in this discussion.) 
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If the foregoing tests are met, such gain 
must be “lumped” with all other taxable 


gains and losses realized in that year as a. 


result of: (1) involuntary conversion (in- 
cluding thefts and condemnations as well 
as casualties) of property used in the trade 
or business, subject to depreciation and held 
for more than six months, and of capital 
assets held for more than six months, and 
and exchanges of property used 
in the trade or business, subject to depre- 
ciation and held for more than six months. 


(2) sales 


If the net result is a gain, all such gains 
and losses are to be treated as gains and 
losses of capital assets held for more than 
six months. Ii the net result is a loss, none 
of such gains or losses are to be considered 
as capital gains or losses and, hence, the 
effect is that the net allowable in 
full as a deduction from ordinary income. 
This is not quite as advantageous as it may 


loss is 


at first seem. 

It means that casualty losses which, taken 
alone, would be deductible in full from 
ordinary income, are required to be offset 
against items that, standing alone, would 
be taxable as capital gains. 

The moral is clear: If you have a casualty 
which results in a net postpone, if 
possible, to a subsequent year the realization 
of any gains for the foregoing classes. If 
you realize a gain as a result of a casualty 
(because of adequate insurance coverage at 
appreciated values) you should similarly 
postpone, to the extent possible, any losses 
of those classes, and decide whether to 
postpone the tax on such gain by investing 
the insurance proceeds in replacement prop- 
erty, or to pay the tax at the capital gain 
rate and thus avoid losing the benefit of a 
part of the “basis” for such property for the 
purpose of computing depreciation thereon. 


loss, 


It is hardly necessary to mention that if 
the property lost or damaged as a result 
of a casualty is property of a kind properly 
includible in inventory or held for sale to 
customers, the loss or gain is in no event 
to be treated as a capital gain or loss. 


Delay in Recovery of Proceeds 

To this point we have been considering 
the insurance proceeds as though received 
in the same year as the occurrence of the 


casualty. If there is a dispute as to the 
amount which will be collected, or an ab- 
normal delay in collecting the proceeds, 
the question may arise: Is the casualty loss 
to be taken as a deduction in the taxable 
year in which it occurs, and the insurance 
proceeds, if any, reported in the year in 
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which received? If the final result is a gain, 
the effect of such treatment might be to 
take the as a deduction in one year, 
and pay tax, at capital gain rates, on the 
recovery in a later year, instead of reporting 
the net gain in the year of the loss. This 
would, im certain circumstances, result in 
both a tax saving and a tax postponement, 
without interest expense. 


loss 


It is, of course, prudent in any such case 
to take steps to preserve the right to a re- 
fund in the event that the anticipated recovery 
is not received. This is so because both the 
courts and the Treasury have, in some in- 
stances, held that the loss in such a case can 
only be deducted in the year in which the 
casualty occurred. 

On the other hand, there have been cases 
in which a casualty loss was held deducti- 
ble only in a later year when the dispute 
regarding the insurance was settled, and at 
least one case in which the gain was held 
taxable only in the year of settlement. 
Even today, no general rule can be stated 
with certainty as to the year of deduction 
of a net casualty loss, or taxation of gain 
arising from receipt of insurance proceeds, 
where there is a serious question as to the 
amount which will be recovered. How- 
ever, the Treasury instructions are that the 
anticipated recovery should be reported in 
the return, and an amended return filed 
thereafter if the actual recovery is greater 
or less than the amount reported. 

Under the principle applicable to all 
other types of disputed or litigated claims, 
a recovery is taxable in the year when a 
settlement is agreed upon or judgment is 
obtained. Insurance claims appear to be the 
only exception to this rule. 


‘Use and Occupancy” Insurance 


So far we have considered only casualty 
losses of physical property. The next ques- 
tion has to do with the tax consequences 
of the receipt of proceeds of “use and occu- 
pancy” insurance. To the extent that the 
recovery is solely of potential profits or 
reimbursement of expenses, it is ordinary 
income. However, there is a Tax Court de- 
cision, not overruled by any higher court, 
holding that a per-diem recovery was, on 
the basis of the facts before the court, to be 
considered as being, in effect, proceeds with 
respect to the physical property destroyed, 
This may have reflected sympathy for the 
taxpayer, who had sustained a genuine loss. 
He had sustained the loss—why deny him 
the benefit Congress intended to allow in the 
case of casualty losses and insurance recoveries ? 
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Other Problems 


Other related problems include those 
of proving the facts as to the value of the 
property before and after the casualty, its 
cost or other basis, depreciation allowed or 
allowable, and salvage or residual value. 
All these are questions of fact, except that 
determination of adjusted basis sometimes 
involves law. Still another 
question which frequently causes difficulty 
is whether property intended as replacement 


questions of 


is “similar or related in service or use” to 
the property destroyed. Foresight, planning 
and care in taking the necessary steps can 
minimize the difficulties with this question. 
Even so, however, it is difficult to cope with 
the very unfair position taken by the Treasury 
i rent-producing 
The ad- 
depreciation) is 
Insurance proceeds are $300,000. 
‘he new building is built at a cost of 
300,000. The Treasury says: “$100,000 tax- 
able gain, old building rented to a bakery; 
new building rented to a delicatessen; hence, 


For example 
destroyed by 


in some cases, 
property is 
justed 

200,000 


fire. 


basis (cost less 


$ 
T 
$ 


new property is not ‘similar or related in use 
or service’ to the old one; hence, the tax- 
payer is denied the benefit of the ‘involun- 
tary conversion’ (replacement) provisions 
of the Code.” Is that fair? Is that what 
Congress intended? Is that the way an 
honest man would interpret a contract? Is 
that the way for the Internal 
Service to fair dealing on the 
part of taxpayers? Was not the taxpayer’s 
use of the buildings to produce rental in- 
come, and not to bake bread or sell pickles? 
It is a different problem when the prop- 
erty destroyed was used by the taxpayer in 


Revenue 
encourage 


his own business—the replacement property 
must be used for the same purpose. 


Proceeds Used to Replace Property 


There is one problem which no longer 
confronts us—the requirement of tracing 
the specific funds recovered under an in- 
surance policy, with respect to a loss occur- 
after December 31, 1953, into the 
purchase of replacement property. Thereto- 
fore the Internal denied 
the benefit of the : 
provisions 


ring 
Revenue Service 
‘involuntary conversion’ 
where the taxpayer could not 
show that the money used to pay for the 
replacement was the same money received 
as insurance proceeds. Congress did not 
intend so to penalize those suffering casualty 
losses, and changed the law. Now all that 
is necessary, in case of a casualty, is to in- 
vest in replacement property within the 
period beginning with the date of the casu- 


‘ 


Casualty Losses 


alty and ending one year after the first tax- 
able year in which gain is realized as a 
result of the recovery, or a longer period if 
the required permission is granted by the 
district director of internal revenue. 


Effect of ‘‘Self-Insurance”’ Reserves; 


‘Repair and Replace’ Recoveries 
One question which always comes up in 
discussions of this kind is as follows: What 
is the tax effect of the f 
“self-insurance” 


establishment of 
reserves? Whether the re- 
serves are funded or not, my answer to that 
word, “None.” 
Many listeners don’t like to hear that, but 
no matter how you embroider this, no one 


question is always just one 


can show that such a reserve has any federal 
funded or not. 
You don’t get a deduction for setting up the re- 


income tax effect, whether 


serve or putting money into the fund, and no 


deduction is allowable until a loss is sustained. 


Another question which 


frequently arises 
is whether f 


t “repair and 
insurance policy is different from 
that of a regular fire insurance policy. There 
difference at all. The fact that the 
under the former may be greater 
does not mean anything except just that. 


the tax effect of a 


replace” 


is no 


proceeds 


International Problems 

There are two casualty loss and recovery 
situations which are of interest only to those 
engaged in international business. 

One is the determination of the “source” 
(place) of income or gain derived from a 
from a United States insurance 
company for a casualty loss on the high 
The Treasury’s position is that the 
“source” is within the United States. The 
loss occurs outside the United States, but 
the recovery is in this country and taxable 
here. Only one question: Is it fair? There 
is no use in repeating the other questions. 


recovery 


seas. 


Another problem, arising out of peculiar 
conditions existing abroad, is merely men- 
tioned. Corporation A and 


owns operates 


a plant in a foreign country. Corporation 
B owns all the stock of A. B takes out, 
United States insurance company, 
fire insurance on the plant owned by A. 
B intends, if the plant burns, to collect the 
proceeds and lend them to A to use to 
rebuild. What is the United States tax 
effect? Can B claim that it has had a loss, 
and that the gain realized by reason of the 
insurance recovery is not taxable because 
invested in replacement property? It is said 
that a happy solution can be attained by 
means of a contractual 


A and B. 


with a 


arrangement between 


[The End] 
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This paper, presented at a recent insurance seminar held 
at Illinois Wesleyan University, discusses the question of 


Bodily Injury Awards—Where Are W 


The author, a member of the firm of Leo 

S. Karlin and Daniel Karlin, Chicago, 

is a trial attorney handling predom- | 

nantly plaintiffs’ work. Since 1955 he | 

has been chairman of the Negligence Sec- | 
| tion of the Illinois State Bar Association 
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N DISCUSSING so provocative and 

controversial a question as “Bodily In- 
jury Awards—Where Are We Going?” one 
must, of necessity, evaluate and determine 
the viewpoint from which the question is to 
be faced. Obviously, the insurer has an 
interest which is completely different from 
that of the insured. The insurer, being in 
the business of furnishing protection to the 
insured, is primarily interested in furnish- 
ing the desired protection at the lowest cost 
and the highest reasonable profit. It is the 
desire of the insured to obtain the maxi- 
mum necessary protection at the lowest 
reasonable cost with relation to the risk 
involved. Translating these interests into 
everyday language, it reduces itself to the 
fact that the insurer, which must ultimately 
pay the cost of defending a claim and the 
actual award if one is returned, has, in 
reality, a vastly different interest in the 
problem from the insured, who is concerned 
only with the premium costs for the type 
of protection required by the risks of the 
operation in which he is involved. 

The common problem as between these 
two groups is the fixing of the rate and 
amount of the premium or cost of this in- 
surance protection, which necessarily in- 
volves the evaluation of the factors that are 
basic to that determination. It is at this 
point that the question of bodily injury 
awards becomes involved as one of those 
factors. The real problem becomes a deter- 
mination of whether or not the actual view- 
point presently taken and expressed by the 
insurer and insured, respectively, is logical 
and practical from both a social and eco- 
nomic standpoint. 

The attitude of insurers toward the ris- 
ing trend of bodily injury awards, whether 
by jury verdict or by judicial finding, is 
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easily understandable since, after all, it is 
the insurer which must, in the last analysis, 
pay the total cost of the defense and the 
amount of the award. However, under- 
standing that attitude in no way furnishes 
a basis for justifying it. The insurance car- 
riers, having entered into a profession or 
industry which, by its very nature, involves 
calculated risks, must, of necessity, so regu- 
late and manage their business as to fulfill 
both the economic and social undertakings 
they have so assumed. This, in the course 
of ordinary business, they can do. 


To my mind, the real problem with which 
the insurance industry is concerned is not 
so much a lack of understanding on its part 
of the basic social and economic causes of 
the rising trend in personal injury awards, 
but rather an inability or refusal to condi- 
tion those persons purchasing insurance 
from them (the insureds) to an acceptance 
of the fact that this changing condition is 
a normal development of the times. If I 
may be blunt, it would seem to me that the 
attitude of the insurance industry toward 
its inability or refusal to cope with this 
problem has brought about the present 
controversy with relation to this question 
of bodily injury awards. 


We on the plaintiff's side of the bar find 
it difficult to understand and accept this 
supposed attitude of the insurance buyer 
who, by demonstrating such concern over 
premium costs, if he does, creates the 
premise upon which this controversy pro- 
ceeds to the illogical conclusion that the 
way to keep such insurance costs down is 
for both the insurer and insured to find 
some method of bringing about either a 
cessation or diminution of such awards 
without regard to the question of whether 
such an attitude is justified, either from a 
social or economic viewpoint. 

It becomes important then to determine 


whether there is, so far as the insurance 
buyer is concerned, any real difference be- 
tween the cost of liability insurance pro- 
tection and other normal industrial ofr 
business costs. In the operation of various 


industries or businesses, be they large or 
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Going ? 


By LEO S. KARLIN 


small, 
recognize 
dustrial 


individual, all of 
there are 
which 


Cc rp< yrate or 
that 


costs 


you 
certain basic in- 
must necessarily be 
considered part of the normal overhead of 
business operation. Likewise, executives of 
well as operators of 
small businesses, acknowledge that these 
basic (constituting overhead) vary 
with changing social and economic trends, 


large industries, as 


costs 


so that as times change there has always 
been a logical acceptance of such variations 
in basic For example, 
industrial or organizations now 
erecting new plants in 1957 logically accept 


overhead. 
business 


costs or 


the fact that the costs of such construction 
two to three times as 
great as the costs of equivalent construc- 
tion 15 to 20 years ago. With such a logical 
devoid of emotion, the 
connected with these projects, be they large 
or small, conditioned to an 
fact that economic and 
which must be considered 
normal by reason of our national growth, 
have brought about 

The attitude has been logically 
demonstrated toward the increased cost of 
with 
such as fire 


are now necessarily 


approach, persons 
seem to be 
acceptance of the 
social changes, 


these increased costs. 


Same 


insurance relation to so-called tangi- 


ble risks, marine 


insurance, cargo insurance, business inter- 


insurance, 


ruption insurance or a host of other types 
and classes of coverages contemplating pro- 
tection fixed or 


against loss of an easily 


determined nature. As to these general in- 
creased costs, there seems to be no hue and 
cry but a complete acceptance and under- 
standing of basic factors that have brought 
about such changes. 


However, when one comes to the field of 
liability or casualty insurance, those same 
business operators and their insurance buy- 
ers—as well as underwriters, claims men, 
and representing 


insurance carriers—seem to lose the ability 


defense lawyers others 
to view the same kind of changing basic 
costs in that field of business with the same 
sort of logical approach and business under- 
standing. 
to ignore or 


Here it seems to become essential 


overlook the same view of 


Bodily Injury Awards 


economic change otherwise ac- 
cepted, and approach that problem from a 
completely emotional viewpoint. Somehow 
or Other, these same cost-educated business 
people seem unwilling to accept premium 


social or 


costs as to liability or casualty insurance, 
or the payment of the risk assumed under 
insurance policies, as a basic overhead cost 
which the 


of the respective businesses in 


insured or insurer is engaged. 


In attempting to justify this emotional 
rather than logical attitude, the approach 
to the problem by these interests seems to 
take the form of a sort of mass hysteria, 
demonstrated by various types of charges 
directed at lawyers representing plaintiffs, 
the jurors and the jury system, and at the 
basic philosophy of adequate compensation for 
personal injuries. These charges take the 
form of alleged conclusions that (1) lawyers 
representing plaintiffs have collectively en- 
tered into some sort of a dark conspiracy 
to terminate the business of these insurance 
involved in trials 
resulting in bodily injury awards (when 
they give such awards) are afflicted with 
some form of mental lapse that sets them 
apart from their fellow men; and (3) claim- 
ants who have suffered substantial loss are, 
in their attempt to seek adequate compen- 
sation and economic rehabilitation, demon- 


companies; (2) jurors 


strating a total disregard for the economic 
welfare of the and the world at 
large. 


country 


difficult to conceive but 


improbable to believe that ex- 


It is not only 
also highly 
ecutives either of companies that are in- 
surance purchasers or of companies acting 
as insurers, possessed of more than normal 
intellect, sense of logic and business acumen 
would seem to re- 
that 
called charges are actually the causes for 
the rising trend in bodily injury awards. In 
actuality, if one were to look at the problem 
from an objective viewpoint, it could rea- 
said that insurers and insureds 
have failed to recognize that the problem 
is a result of the tremendous industrial era 
that they have created in the 
never-ending quest for bigness in business 
and industry, and the tremendous earnings 
that follow as a result thereof. That this 
is necessarily so, logically follows from the 
realization that there been a sort of 
economic and industrial evolution in the 
last half-century in this country from which 
arose all of the social and economic con- 
cepts under which we now live, and the 
vast complex system of industrial operation 
business. 


which their positions 


quire, would really believe these so- 


sonably be 


themselves 


has 


in which you are engaged does 
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Looking at it from that viewpoint, we on 
the plaintiffs’ side of the bar feel that that 
facet of industry made up of the insurer 
and insured, who helped to create this in- 
dustrial and economic evolution, should ac- 
cept responsibility for the problems resulting 
from their endeavors rather than emotion- 
ally seek other causes for what should be 
regarded as a normal development of growth 


in industry and business. 


1 am about to pointedly ask each of you 
to join with me in attempting to rationally 
determine just why this trend in bodily 
injury awards is presently occurring. Is it, 
in reality, because of any concerted effort 
claimants, attorneys for 
plaintiffs, or some basic inequality either in 


on the part of 


our jury system or the philosophy of ade- 
quate compensation for personal injuries, or 
can one who analyzes this problem without 
emotion or hysteria arising from self-in- 
terest find a more impelling basic logical 


reason or causer 


It goes without saying that in the last 
half-century the standards of living, health, 
work, earnings and social relationship have 
risen rapidly among the masses of people 
throughout this resulted in 
bringing to the people a deeper sense of 
security, increasingly higher levels of earn- 
ings and a more profound understanding of 
each other—a sort of appreciation of the 
dignity and rights of others (their neigh- 
friends, and all of the 
other members of a society which was, by 
reason thereof, becoming more closely knit, 
Thus, the 
our 


country. This 


bors, coworkers 


cooperative and understanding). 
great part of the people making up 
social structure were developing an increas- 
to evaluate more broadly the 
losses of those rights resulting from injury. 


ing ability 


As such a social concept developed, the 
jurors began, in the light of that realization 
of the dignity of man and their ability to 
better evaluate invasions of the rights of 
man, to award compensation more nearly 
adequate in amount to the losses actually 
sustained in injury cases. It is from these 
people who have been so educated, not by 
lawyers or lawyers’ groups or by the con- 
certed effort of interested parties but by the 
and 
period in 


social economic development of the 


they live, that the juries 


which 
deciding these cases are and were drawn. 
It is these people, so conditioned by the 
developments, socially and economically, in 
their own period of growth and realization, 
who served on juries. They have awarded 
sums of money by way of compensation for 
the invasion of human rights that are now 
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regarded by some as the rising trend in 
bodily injury awards, but by most others as 
a more nearly adequate award in the sense 
of what should constitute a just and proper 
award. 


This appreciation of the dignity and the 
rights of other humans and the correlated 
ability to evaluate more broadly losses of 
those rights resulting from personal injury 
are not qualities that are limited in these 
times to jurors or the class of persons from 
which they are drawn. There is an increas- 
ing trend among members of the judiciary, 
both from the trial and appellate level, to 
accept such changing social and economic 
upon present-day 


which these 


awards are predicated. 


concepts 


one can clearly explain 
the term “appreciation of human dignity” 
if he takes the words of Judge Mathes in 
the State of California (unpublished opin- 
ion, case no. 28771H, United States District 
Court for the Northern District of Cali- 
fornia). 


Perhaps more 


In passing upon a jury verdict for the 
loss of two legs, he took upons himself the 
evaluating 
plaintiff were a hobo or bum rather than a 
I do not undertake 


task of such an injury if the 
working wage earner. 
to use his precise language, but this judge 
was attempting to evaluate the loss of hu- 
man dignity and right on the part of one 
of that great group of men who, in every 
city in the country, have elected to spend 
their days not at work or at earning a living 
but in following activity 
them constitutes the way of 
life that they have chosen. There seems to 


whatever gives 


pleasure or 


be a popular concept in the insurance and 
liability fields that such men, when injured, 
should have their rights determined by a 
completely different standard than wage 
earners because of the inability of the trier 
of fact, be it a judge or jury, to evaluate 
their loss in terms of destruction of earning 
power. 


In the California Judge Mathes, 
in analyzing such an assumed situation, 


case 


said, in substance, that a bum was one of 
those thousands of human beings who are 
sort of peculiar to the rest of us because 
they do not work but just walk up and 
down the highways and railroad tracks, and 
that if one of those men had his legs cut 
off he would have the right to say: “My 
legs are cut off. I want to be a hobo the 
rest of my life with my legs on. I enjoy it. 
I have no earning power. All I do is live.” 
In that this court reached the con- 
clusion of what we on the plaintiff’s side 
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of the bar choose to call the recognition 


of the dignity of man 


he development of such concepts on the 
part of the ulti- 
mately drawn to jury service, as well as on 
the part of 


average man Or Woman 


persons serving as judges, has, 


in essence, brought about a conformity of 
to their ideas of social 
that 
rising trend in bodily injury awards 


is, in reality, 


economic evaluation 


justice. It would seem what is being 


called a 
a sort of catching up of eco- 
field of human 


health with a social concept of 
I 


nomic values in the rights 
and human 
the existence of those rights and the obliga 
tion to thereof that 


developed more swiftly in the and 


entorce an invasion 
minds 
social consciousness of the average human 
These average people call it even- 
justice; the plaintiffs’ lawyers, an 


being. 
handed 
approach to an adequate award; the insur- 


ance interests, many other things. 


All of us have discussed this 
trend in bodily injury awards so 
many times that perhaps it would be closer 
to the course of reason to determine what 
ve collectively understand that 
Certainly the occasional 


s< »-called 


rising 


term t 


mean, large ver- 


dicts about which one hears in the metro- 


politan areas could not be considered as 
over-all evidence of the existence of such 
| 


trend, as such, should be 


is taking place in the de- 


a trend Che 
judged by what 
termination of damages in the average run 


ot cases 


What I mean to 


convey is the fact that 
there i 


have been a half dozen cases in the 
Cook County (Illinois) metropolitan area it 
juries have awarded verdicts in the 
sum of $200,000 or more in the last t¢ 

should and could not, be 


indicative of any particular causative factor 


W hich 


15 years not, 
relating to the so-called rising trend in 
bodily injury awards. This is so because it 


from an analysis of those 


them the 


would appear 


cases that in each of nature and 


extent of the injuries involved was such 


as could not be compensated for in 


All of those cases 


any 
way in terms of money. 


involve situations such as the loss of two 


or more limbs by young wage earners, 


married and with children; the loss of a 
limb and part of the pelvis by a very young 
child with a need for future medical care; 
multiple case of a 
and related types 
In all of these the mathematical 
computation of past and future expenses, as 
(dis- 


value), without a con- 


amputations in the 
middle-aged wage earner; 
of cases. 
loss of earnings 


well as pre jected 


counted to present 


sideration of other elements of damages— 


Bodily Injury Awards 


a case 


such as pain and suffering, 


juries 


the respective 


permanent in- 


and disability—more than equaled 


awards in those cases. It 


should be clear th a class of cases 

insurance in- 
that 
ympensation constituted more than an 


even persons engages 


dustry would not seriously contend 
such cé 


approach to adequacy. 


The concept in this class of cases is not 
limited to a determination of awards by 


Where so great 


an injury 1s 


juries. a loss and so serious 


involved, judges themselves, 


when sitting as triers of fact, have reached 


similar conclusions. For example, in a 
federal court in Delaware a judge, hearing 
(O’Toole et al U. S.. 7 Avto- 
MOBILE CAsES (2d) 734, 140 F. Supp. 672 
(1956)) under the Federal Tort Claims Act 
situation where an army tank 
had crushed an automobile, killing the 
and injuring his wife and_ their 
chauffeur, awarded total damages of $579,600 
—the $400,000 for the life of the 


husband, 


involving a 
owner 


sum of 


$79,600 for injuries to the wife 


and $70,000 for inju to the chauffeur. 
Whether or I 


by the fac th: he 


influenced 


court was 
deceased husband 


Was an exec in an insurance business, 


in addition ither varied bu 


Siness 


| 


interests, do ot appear from the decision 


this should 


However, 

bring home insurance in- 
dustry the value that was placed upon the 
life of an insurance executive by his family, 


1 1 


his attorneys and the trial judge who heard 


the case 


In a similar ca heck William <A 
Jarvis, Inc., 145 F. » 706 (1956)), de- 
federal judge in the State of 
found 
jury verdict in the amount of 
$350,000, awarded to a construction worker 


cided by a 
Pennsylvania, the himself re- 


viewing a 


who had been horribly injured when a crane 
working near him came in contact with high 
burned 
organ ot Indi- 
thought the sum might be 
trial judge advised that he 
take each of the 
that 
yy adding all of thess« 


tension wires, causing him to be 


in almost every his body 
cating thi 

too much, the 
intended 


rately, 


injuries sepa- 


place a value on individual 


injury and, separate 
a total sum of dam- 


Ac- 


S 
cording to his written opinion, when he had 


| 
values together, reach 
| 


ages which he believed would be fair. 
done so the minimum total which he com- 
puted greater in amount that 
awarded by the jury. He permitted the 
verdict to remain in effect. 


was than 


In discussing this group of cases involv- 
~ i 
ing the unusually large or substantial award, 
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I do so only for the purpose of demon- 
strating that group of results can 
have no real bearing upon the problem of 
determining the basic cause of the rising 
trend in bodily injury awards, because in 
those cases, under any standard of evalua- 
tion, the nature of the injury and the loss 
almost always justifies the result. To test 
both the existence of that trend and to 
determine the real factors involved, 
one must again go back to a consideration 
of the that is handled in all 
of the throughout the land—what 
lawyers on both sides of the negligence bar 


such a 


basic 
average case 
courts 


choose to call the mine-run case. 


The position taken by those persons in 
the insurance industry who seem dedicated 
to a refusal to accept the trend towards 
higher bodily injury awards as a develop- 
ment of changing economic and 
conditions seems to be that at least in that 
awards there should 
certainty 
decades. 


social 


be a certain 
through the 
Here, again, one can only explain 
the fallacy of such a position by comparing 
the social and situation in years 
gone by with that which now exists. To 
those of you who purchased homes in the 
30’s may come the nostalgic memory of 
the very pretty little home that could be 
built or purchased for $7,500 to $10,000. 
This same now being built on a 
volume basis, could not be purchased for 
less than $18,000 to $24,000, depending upon 
the area where it is to be purchased or 
built. 
well 
those 


class of 


static unchanging 


economic 


home, 


In the same sense, many of you may 
remember that the custom tailor in 
years made an excellent man’s suit 
with extra trousers and a vest for $47.50. 
Now he receives between $150 and $175 


for a one-trouser suit without a vest. 


One could go on reminiscing about what 
of our friends choose 
good old days.” 
logical 


some to call “those 
However, any sort of a 
approach on a comparative basis 
can only lead one to the conclusion that 
whatever the reason may be, those days are 
gone, and in all phases of our economic life 
we must now be guided by the present 
expense. In that 
light how could one expect that any kind 
of a bodily injury award being made under 


present 


standards of costs and 


could in 
way approximate the evaluation of that pe- 


economic conditions any 


riod two decades ago. Just as evaluations 


have risen in the case of real estate or 


personal property, so have bodily injury 


awards risen solely because of changing 


social and economic conditions which should 
and must be recognized. 
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The essential necessity for the use of 
demonstrative evidence in the form of 
various kinds of visual aids arises from 
the fact that in most personal injury 
cases factors are involved which are 
much more difficult to explain by way 
of verbal testimony than by visual 
presentation, the author points out. 


There seems, however, to be a steadfast 
refusal among a large segment of the 
insurance industry or profession to recog- 
nize this basic reason for the rising trend 
in bodily injury awards. There is a rather 
concerted effort, evidenced by writings and 
speeches, directed at proving that 
really not a result of social or 
changes but, as already said, a result of 
the organization of plaintiffs’ lawyers into 
closely knit groups dedicated to an exchange 
of ideas and techniques, which the defense 
interests refer to as an exchange of tricks 
of the trade, attempts to learn medicine and 
the development of techniques for theatri- 


cals in court. Is that really so? 


this is 
economic 


What persons taking this viewpoint ap- 
pear to have reference to is the growing 
realization on the part of large numbers 
of lawyers representing plaintiffs that their 
branch of the profession—the practice of 
law—should be a learned one, 
and that in order to represent their clients 
in a competent manner they must assume 
the responsibility of acquiring a thorough 
understanding and knowledge of the proper 
use of evidentiary techniques, medical-legal 
backgrounds and an understanding approach 
both to the jury and the court which is 
to decide the ultimate issue. In keeping 
with such a realization, many 
lawyers have organized into city, state and 
national organizations in order to have a 
forum where they might meet to exchange 
ideas, to learn of new developments in the 
law throughout the country and to so 
educate themselves as to be more capable 
and competent trial lawyers. 


negligence 


of these 


One of the leading organizations founded 
upon such a concept is the National Associa- 
tion of Claimants’ Compensation Attorneys, 
a national organization of lawyers inter- 
ested in negligence work. It started some 
11 years ago when a very small group 
of lawyers decided that if they could meet 
with other lawyers, discuss the problems 
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of their branch of the profession, exchange 
ideas and leave each meeting feeling that 
they were a little more competent 
a little better able to their 
and their clients’ then there 
good reason for such an organization. 


and 
serve clients 
causes, was 
This 
sense of dedication spread throughout the 
country so that this organization now num- 
bers several thousands of lawyers among 
with chapters or 
almost every Both the 
local and national associations periodically 


which well-known trial law- 


its membership, local 


affiliates in state. 
hold seminars at 
yers, reputable doctors from various fields of 
medical endeavor, jurists, authors and law 
school professors appear to discuss develop- 
ments in the law, techniques in evidence, 
medical-legal problems and any number of 
educational problems involved in the proper 
understanding of the issues in a negligence 


case. 

Notwithstanding the fact that the insur- 
ance industry or intent 
upon expressing 
educational movements, 
note that when 
either on a national or 
than half of the persons present are often 
from the side of the 
negligence bar. They now know that these 
seminars are not, as they would sometimes 
attempt to hatch 
spiracies against the insurance companies, 
but rather a dedicated movement toward 
self-betterment in a chosen profession. 


profession seems 


resentment at such self- 
it is interesting to 


held 


more 


seminars are 
local 


these 
scale, 


insurance or defense 


loosely charge, an con- 


Certainly all of the various associations 
of insurance companies, claims men, insur- 
ance buyers and insurance counsel regularly 
hold meetings seminars on a state, 
national and international basis. It would 
that these organizations would have 
no particular privilege or monopoly on the 
If the plain- 
tiffs’ attorneys have by some means found 


and 
seem 
right to hold such meetings. 


a more successful formula for self-better- 


ment as a result of these meetings and 


than the 
their 


seminars insurance or defense 


meetings, then it 
that 
instead of directing their frustrations at the 
men of the NACCA, would do well to try 
to emulate (moderately, we hope) the dedi- 


have at 
only 


groups 


would seem fair those groups, 


and consecration of the men at the 
plaintiffs’ this 
responsibility towards self-education so as 
to better 


cation 
bar in the assumption of 


represent their clients’ causes. 


Frankly speaking, if this movement toward 


self-education and the desire to become 
more capable trial attorneys on the part of 


attorneys representing plaintiffs has, by the 
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making of capable trial attorneys, 
brought results to their 
clients, then one could, perhaps, indirectly 
conclude that to that extent such a move- 
ment has in some small measure contributed 
toward the present trend of bodily injury 
awards. However, viewed in the whole 


more 


more adequate 


panoramic picture of developing social and 
economic conditions, it is obvious that this 
is not the real or basic cause of the rising 
trend in bodily injury awards but merely an 
incidental factor. After all, no matter what 
the social or economic conditions may be, 
the client, be he claimant or defendant, is 
certainly entitled to be represented by as 
competent and capable a trial lawyer as he 
can find or as one can develop one’s self to 
be. Can it seriously be contended that the 
desire of these attorneys practicing on the 
plaintiffs’ side of the bar to attain eminence 
in their the profession and to 
become more competent and capable is, in 
reality, something to be condemned or re- 


branch of 


sented by those persons doing business in 


the insurance industry or profession? Is 


that not the type of dedicated trial attorney 
seek to handle their side of 


they really 


the case? 

In the same sense, certain persons in the 
seek to 
causes for 


insurance industry or profession 
predicate 
the rising 
upon the 
evidence in the trial of cases by plaintiffs’ 
attorneys. Here, again, one finds a conten- 
tion based upon an illogical premise. 

The 
demonstrative evidence in the form of vari- 
ous kinds of visual aids arises from the 
fact that in most personal injury 
whether the relate to the question 
of liability or damages, factors are involved 
that are much more difficult to explain by 
way of verbal testimony than by visual 
presentation. Where all of the evidence is 
attempted to be presented by verbal testi- 
mony without the help of visual aids, it 
should be clear that a multiple process is 
taking place in the minds of the jury. As 


their analysis of the 
trend in bodily injury awards 
increased use of demonstrative 


essential necessity for the use of 


cases, 


issues 


the jury listens to the testimony, each juror 


is, in his own mind, attempting to convert 
the words that he is hearing into a picture 
form, for himself, an 
understanding or visualization of what the 


concept so as to 


particular place, thing, process or condition 
that the witness is describing actually is, 
looks like or to be. It is for the 
purpose of eliminating this multiple proc- 
ess in the minds of the jurors that the law 
ago authorized the use of various 
forms of which 
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appears 


long 


demonstrative evidence 





basically convey a direct concept to 
both the and the eliminating 
not only the multiple mental processes but 
also the that 
sult from verbal testimony alone. 


picture 


jury court 


misunderstandings might re- 


In this class of evidence we find photo- 


graphs of various kinds and description, 


size or color, anatomical models, charts, 
skeletons, medical drawings, diagrams, maps 
or plats, 


None of 


unless it 


things. 
in law 


tangible 
is competent 


and models of 
this evidence 
illustrating 
and the 


serves the purpose of 


or clarifying the testimony 


issues 


in a case. 


Demonstrative evidence is equally avail 
able to attorneys defendants 


as it is to plaintiffs’ attorneys. For example, 


represent ing 


when the locale of an occurrence is being 
visualized for a jury, an enlarged photo- 
graph which is apparent to all of the jurors 
at once will help in making more simple 
and clear the testimony of the various wit- 
nesses as they point out where the occur- 
took place, 
where they were at the 
intricate 
involved, 


rence how it happened and 
Where an 
device is 
model of the 


same will tend to simplify and make more 


time. 
piece of machinery or 


very often a scale 
clear to the court and jury the entire issue 
involved. When a witness testifying as to a 
matter 


plain to the 


scientific uses a blackboard to ex- 
court and jury the meaning 
and relationship of his testimony to the issue 
involved, he is obviously conveying to the jury 
a more concise and definite understanding of 
his testimony than he could by word of mouth 
alone. When a doctor is testifying as to 
various medical conditions, it is often more 
simple for him, by the use of an anatomical 
model, medical chart or medical drawing, 
to explain to a jury the nature and extent 
of the injury than could be done by verbal 
testimony alone. It is in this type of situa- 
tion that the law not only authorizes but 
also that 
may be used as an aid to a proper under- 
standing of the issues by 
enable it to reach a 
understanding result. 


suggests demonstrative evidence 
a jury so as to 


more intelligent and 

What is there or could there be about the 
use of such procedures that enables some 
interests to correlate such techniques—the 
right to the 
law for 
trend in 
the explanation can be 


use of have existed in 
years—with the 
bodily injury awards? Perhaps, 
made that in the 
absence of the use of such techniques there 


which 


scores of rising 


would be a lesser understanding on the part 
of the jury of the evidence involved and a 
consequent diminution of an 


574 


award based 


upon such misunderstanding. To such a 


state of circumstances or method of pro- 


cedure no one would seem to have a rightful 
claim. 


One other approach made by 


exceedingly active in the insurance industry 


perst ms 


toward a so-called solution of the problem 
of the rising trend in bodily injury awards 
is the suggestion that by reason of a su 


T 
t 
posed incapacity on the part of jurors to 


properly evaluate damages in injury cases, 
the determination of those problems should 
be taken from juries and delegated to ad- 
ministrative agencies. The entire philosophy 
of such a contemplated program, together 
with the factors involved, could not 
reasonably be covered in a short period of 
time. outlook of the pro- 
ponents of such a plan is, in actuality, not 
predicated upon 


basic 
However, the 


objective desire to 


attain equal justice, but rather upon a self- 


any 


interest which sees such a plan as a means 
of bringing about a diminution of damage 
awards without effect 
society or the economic 


regard to its 
over-all 


upon 
structure 
of the country. 


different 
Basically, 
people have not changed except that they 
have attained a greater maturity 
and economically by reason of the changes 
effected and 
last few 
expect a 


In truth, jurors today are no 
than jurors from time gone by. 
socially 
socially economically in the 
Obviously, one could not 
living under present eco- 
nomic and social conditions to evaluate and 
measure 


decades. 
person 


a problem in bodily injury dam- 
the standards of other generations. 
1892, in Pennsylvania, a 
a leg in an accident on a 
which he was working and was 
awarded the total sum of $2,386, of which 
$1,786 was for the loss of his leg and $500 
for pain suffering. On a claim that 
this amount was excessive, the judge seemed 


ages by 
For instance, in 
stevedore lost 


ship on 


and 


to have some reservations on the problem. 
He finally held that he would let the $500 
for pain and suffering stand as the “injuries 
were for life but for life only.” In 1896, 
in the State of Indiana, a seven-year-old 
girl who lost her limb was awarded $1,100, 
which was also claimed to be excessive and 
reluctantly affirmed by the court of review. 
As late as 1911, in Arkansas, an award 
of $10,000 for the amputation of two limbs 
was held excessive and reduced 
to $5,000. 


on appeal 


Do those in the insurance industry who 
are unhappy about the present trend in 
bodily injury awards merely want a return 
to this kind of situation or to this type of 
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The author emphasizes that the insur- 
ance industry or profession, like all 
others, has the right to determine for 
itself the standards of ethics that it 
will invoke in the solution of what it 
conceives to be its problems. 


award in injury cases? Perhaps before they 
reach such a determination they should ask 
themselves what the cost was in those by- 
gone days of housing, food and clothing, or 
what the level or standards of earnings 
were in those periods as compared to the 
present. Just as those days are gone, those 
standards of determining damages must be 
considered 


that we should 


behind us. 


part Of an era 
be happy to have Obviously, 
the standards of awards for bodily injuries 
must necessarily keep pace with changing 
social and economic conditions, for it is 
upon the basis of environment in which they 
are living that both jurors and judges reach 
thei Any other 
assertion that 
American people, 


be they jurors or judges, are incapable of 


decision in such matters. 


viewpoint is, in essence, an 
a great majority of the 
judging right from wrong or in 
their common 


exercising 
determination 
of what is a fair and just award. To the 
objective, disinterested person, 
viously not true. 


This could not be concluded 
without some attempt to determine whether 


sense in the 


this is ob- 


discussion 


or not there is a solution to the problem 
of increasing trends in bodily injury awards 
other where are we going? 


—in words, 


Before we decide where we are going, | 
will discuss with you the question of where 
some segments of the insurance industry 
or profession have already gone. Although 
I am not possessed of any direct knowledge 
nor have within my power immediate proof 
of any relationship between the insurance 
industry or profession, its public relations 
periodicals, it is 
last few 
appeared in 
different periodicals touching upon the per- 


various 
note that in the 
articles 


and 
interesting to 


counselors 


years various have 
sonal injury practice in the legal profession. 
Some time ago there appeared an article 
entitled “The Personal Injury Racket” 
which, on the basis of the disbarment of 
two attorneys in widely separate parts of 
the country, sought to impugn the integrity 
of hundreds of thousands of who 
have legitimate and the 


persons 


claims thousands 


Bodily Injury Awards 


of lawyers representing those 


Some few months ago, 


persons. 
after a succession of 
articles, appeared entitled 
“The Primrose Path to Immorality” which 
proceeded on the premise that since some 


such another 


persons had been injured seriously enough 
to be awarded large sums of money in 
$200,000, then the fact that law- 
yers and claimants were seeking such awards 
and them tended to 
demonstrate a total decline in morality on 
the part of the American people. Only a 
short time ago there appeared an article 
entitled Ambulance 
Chaser.” with a small amount of 


excess Ol! 


jurors were rendering 


“Confessions of an 
Someone 
fact and a great amount of imagination re- 
lated the purported biography of a person 
After 
large 


1 


engaged in the solicitation of cases. 


citing a number of cases involving 


verdicts with which this person had noth- 


ing to do, it was concluded that these were 
the kind of 
tact liked to 


articles was there demonstrated any at- 


cases that such so-called con- 


men obtain. In none of these 


tempt to fairly analyze the basic causes of 


the problems sought therein to be dis- 


cussed. What, in actuality, may be noted 
] 


is an obvious attempt to discredit claimants 


and attorneys for plaintiffs, and to condi- 


tion the minds of prospective 
refusing to award adequate sums 
of money in 


juries 


jurors to a 
course of 
lving 


cases inv bodily in- 


We on the plaintiff’s side of the bar are 
not particularly 


of this 


about articles 
Although these 
affect pro- 
sense that they are 
influenced, there is a 
prospective 
articles, 
with 


concerned 
type or nature. 
be said to 


spective jurors in the 


articles may some 


thereby sought to be 
correlated effect of 
clients, who have 
to better understand the 
which they are faced 
their competent 
capable attorneys so as to be i 
to obtain for themselves more evenhanded 
and adequate justice. 


causing 


also read these 
problems 
and to make more 


certain selection of and 


in a position 


What we are concerned with, however, 
that in 
insurance industry 


is the assumption by many people 
other the 
or profession may be connected, by way of 


some way or 
public relations, with such publicity material 


The insurance industry or profession, like 
all others, has the determine for 
itself the standards of ethics that it will in- 
voke in the 
to be its problems However, if this be so, 
then it is at least my feeling that about 
such method there is something not only 


unfair and unjust but improper from both 
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right to 


solution of what it conceives 





a business and professional standpoint. The 
insurance industry or profession has to a 
great degree dedicated much of the earn- 
ings of the respective organizations to the 
public welfare by making grants to schools, 
scientific institutions and related organiza- 
tions for needed studies in medicine, health, 
safety, housing and related endeavors. This 
gives to it a stature and integrity that is 
altogether fitting to so important a part of 
the economic structure of our country. 
However, if that industry or profession has 
set out to risk such integrity and stature 
in a campaign of publicity based on less 
than half truths and, in the greater part, 
imagination directed at attempting to con- 
vince the American people, as prospective 
jurors or claimants, that the present meth- 
determining bodily injury awards 
are unjust and improper, or that the mem- 
bers of the plaintiffs’ negligence bar are 
altogether disreputable, it should be clear 
that such a action ill befits an 
industry or profession which has otherwise 
made such remarkable strides toward public 
understanding. 


ods ot 


course of 


can or should be 
done toward a solution of this problem of 


In determining what 
rising trends in bodily injury awards, one 
must, in face the fact that the 
insurance industry or profession has a prob- 
lem. Many in the industry take the view 
point that as to all except bodily 
injury awards, one can gauge the risks by 
reason of the fact that tangible losses can 
be estimated in advance, but that 
relating to bodily injuries are determined 


frankness, 


risks 


I ysses 


by many intangible factors such as the 
place of the occurrence, the locale where 
the trial is to be held, the personal view- 
point of the court that is to hear the case 
and the competency and ability of the trial 
attorney that will appear on either 


It is true that this is a problem. 


side. 


I could savy to those in the insurance 


industry that the problem with which you 


are so vitally concerned is not ours, for 
the problem of evaluating the risk involved, 
computing the premiums to be paid by the 
insured and determining the probable loss 
ratio involved is the responsibility of man- 
agement in the insurance industry or pro- 
fession. It is the province of that management 
to find the formula or pattern for the suc- 
cessful operation of its business or profession. 


We on the plaintiff’s side of the bar do 
not nor cannot say that we do not appreciate 
your problem. much room for 
common discussion between the opposing 
this field of 


There is 


interests in endeavor with 
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reference to the problems involved if the 
same takes place upon the basis of a logical 
acceptance and understanding of the eco- 
nomic and social factors that are involved. 
We must, on both sides, recognize that by 
the very nature of the involved, 
and we respectively represent we are con- 
cerned with an adversary proceeding at all 
times. By that I mean that as 
there will be claimants represented by 
plaintiffs’ attorneys and insurance companies 
represented by claims agents and 
there will be such adversary 
proceedings. There is no way of eliminating 
such factors from the everyday 
either of insurance or of law. 


interests 


long as 


defense 
attorneys, 


practice 


Within the framework of the acceptance 
of the existence of such conditions, we may 
well try logically to reach an understanding 
of the That, 
necessarily involves an acceptance by the 


other’s problems. however, 
insurance side of the profession and bar of 
the realities of the problems without at- 
tempting to lay the cause always upon the 
shoulders of the attor- 


self-analysis could 


claimants or their 
little 


lead to other conclusions as to factors that 


neys. Perhaps a 
may be involved in this question of rising 
trends in bodily injury awards. It 
that 
companies in a given 


some 


times seems strange certain insurance 


year will show in- 
creases in loss ratio and decreases in profit 
despite increases in the volume of business, 
while other insurance companies, in the 
same given period of time, show a contrary 
result. 


extent 


or successful Does this not involve 


to a great and invest- 


ment within the control 
of the itself that bear 
no relationship to any trend toward larger 
bodily injury awards? 


management 
p< licies W holly 


insurance company 


I have made no particular study of insur- 
ance, nor do I undertake to hold myself 
out as a counselor to the insurance pro- 
fession. However, with what small business 
background I have, it seems to me that 
in the over-all picture the accent should 
be placed upon the determination of proper 
policies of administration and efficiency, 
investment policies and claim policies. By 
claim policies I have reference to an early 
evaluation and settlement of bodily injury 
claims; the assumption of responsibility by 
persons connected with the early handling 
of claims, when they can be more reason- 
ably disposed of, rather than passing on the 
responsibility to the trial attorneys and the 
courts when the time for that type of settle- 
ment has long passed; and an education of 
claims men in the psychology of courtroom 
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and trial procedure so that they will better 
understand the problems of their own trial 
attorneys and evaluate the claim or case at 
the various stages of development towards 
ultimate disposition 

It may not surprise you to hear that to a 
great extent the 
tained by 
involve 


substantial verdicts ob- 
plaintiffs’ 
where 
and their clients have practically been forced 
the trial in cases where 
they were amenable to more reasonable 
settlements by the adamant ; 
claims men or defense attorneys who—for 


competent 
situations 


attorneys 
those attorneys 
to a conclusion of 


position of 


lack of the ability to early evaluate a case, 
or by a failure to assume responsibility, or 
for lack of an 


understanding of the stage 


A REPORT TO THE READER 


consummated, it may 
the pur- 
able to compromise the 
will the 
other purchasers. No 
will 
expirations which are known to others as 
he will pay kept 
and properly safeguarded. 

The 


or consideration for determining the valte 


not 
that 


and the sale is 
known 
has 


expirations. 


become prospective 
been 


This 


the agency to 


chaser 
lower value. oi 
pros 
pective much for 


purchaser pay as 


for those confidential 


following question is another test 
of an agency: Is a corporate agency of more 
value than a partnership or a sole proprie- 
torship where the efficiency and earning 
capacity of each are equal? 
There may be a logical basis for answer- 
It is a 


business 


ing this question in the affirmative. 
well-known fact that the 
depends largely on the 
These 


agency 
personal contacts 


of the producers. men have made 


their 
a period of years by providing personalized 


themselves valuable to clients over 
confi- 
insurance men 


by exercising sound judgment in the handling 


service and developing their clients’ 
dence in them as reliable 
of their insurance needs. 
Under these circumstances it may reason- 
ably be concluded that an insurance agency 
which built on the personality 
and good will of a particular agent is bound 
to lose some of its following when it is sold. 


has been 


Whenever an agency is organized as a 


partnership, as opposed to a corporation, 
the owners are doing business in a manner 
which is unprotected by corporate insula- 
tion. This fact tends to the 
relationship and 


personalize 


business between agent 
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of psychology involved—did not take ad- 


vantage of the opportunities then present. 
In so discussing 


feel 


the insurance industry 


or profession | that in a sense I am 
invading the sacred precincts of your own 
affairs. However, it is equally my feeling 
that there is always the time and the place 
for mutual discussion [ 
bring to the 
pression, those thoughts and ideas that need 
explanation and understanding. It is only 
such discussions, in an atmosphere of under- 
standing, that can the 
problems of the cooperate in 
the solution of those problems to the extent 


when each of us can 


surface of our conscious ex- 


help us to know 


other and to 


that the uniqueness of our positions make 


[The End] 


the same possible. 


Continued from page 532 


insured much more than in incorporated 


agencies 

practice of law and 
are prohibited by law fo1 
the reason that the relationships developed 


Corporations tor the 


other professions 


between professional men and their clients 
are so highly confidential and personal that 
the former should not be allowed to escape 
responsibility and liability for their acts by 
The thought 
the same theory should 


the use of a corporation. has 
been expressed that 
be applied to the insurance agency business 
should be con- 
the efforts of 


agents to attain a profes- 


for identical reasons, and 


sidered as consistent with 


local insurance 


sional status. 


The incorporated agency is usually a less 
personalized form of doing business. The 
clientele of this organization is 
generally of a “corporate” frame of 
mind 


type of 
more 
than when it is dealing with a part- 
nership or sole proprietorship agency. This 
service rendered 
but it 
much 


is not to say that the 


less in a does 
that the 


personal 


is any corporation, 


mean service may be less 


this view of the 


agency, 


Accepting corporate 
that its sale 
effect on the 


tat is generally experienced when 


insurance it follows 


have the disturbing 


insureds tl 


may not 
a highly personalized agency is transferred 
to new hands. 

It is entirely possible, in line with the 
foregoing discussion, that the purchaser of 
a going, successful incorporated insurance 
would be able to higher 
percentage of the old customers than would 


agency retain a 
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be the case if the business purchased were 
a partnership or a sole proprietorship. 


In conclusion, the following question 


might well be asked in connection with this 
matter of agency valuation: Are the tests 
used to determine the value of expiration as 
important in a case where an insurance 
and merged 


h a well-managed, efficient competitor? 


agency is to be purchased by 


It often happens that an established in- 


surance agency becomes interested in pur- 


chasing the business of a competing agency 
in the same vicinity. The motivation can be 
for a variety of reasons, some of which may 
be the limiting of troublesome competition 
obtaining of additional 


Very 


agency merges with the purchased agency 


and the company 


representation. often the purchasing 


and the business is conducted in an ex 
pended manner without any basic change in 


its business form 
that a well-established, ef- 


managed 


In the 
ficiently 


event 


agency desires to take 


Over a competitor for a specific reason, 
such as that mentioned above, the purchaser 
would probably not be as vitally concerned 
with the 
of an agency as would an individual who 
with the [ 


running it and deriving his livelihood there- 


factors for determining the value 


is buying a business intention of 
from. Whena going agency determines that 
it would be to its over to buy 
out another agency, the 
in evaluating the expirations are of much 
The purchaser in this type 


all advantage 


small details used 
less importance. 
of transaction is less interested in the eff- 
ciency and business practices of the agency 
purchased for the reason that the purchasing 
agent, in most cases, expects to revitalize 
and realign the acquired business by making 


it a part of his own. 


Computing Value of Agency 

The 
which comprise the basis of an analysis for 
determining the 


foregoing and considerations 


tests 
value of an agency will 
develop a true picture of the condition of 
The next 
value in 


under consideration. 
that 


the agency 
logical 
terms of dollars 

The traditional formula of 
2% times the average annual 
missions” is the 


step is to express 


from 
“net 
most prevalent rule of 
thumb for determining the 
price of an agency. 


one to 
com- 


value or selling 


This formula or rule of thumb, however, 
is to be questioned as to whether or not it 
is an accurate base to use in the determina- 
tion of something so important as the 
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dollars-and-cents value of an agency. To 
employ “net 


basis for 


annual commissions” as the 


agency valuation is to make no 


allowance for or give no consideration to 
the relative degree of efficient ageney man- 
agement. Inasmuch as the ultimate objec 
tive of agency operation is to make a profit, 
agencies yielding the highest percentage ol 
net return those 


have a value than 


not. 


greater 
Net 
is considered to be the net 
total 
including 


which do return in this instance 


commission in- 


come less the expenses Of operating 


the agency, such items as rent, 


salaries, selling expenses, etc., but before 


proprietorship withdrawals of any profit and 
before taxes. 


Inasmuch as the purchase of an insurance 


agency under normal conditions may be 


considered a speculation, it is not unreason- 


able for the purchaser to expect a return 


of his capital investment in two to 2! 


and in any 


2 years, 
case not to exceed a maximum 
This 

other 


of three years. concept prevails in 


the purchasing of businesses, and it 


can be applied to agency business with 


some merit. 
Accordingly, fort $100,000 
average annual premium agency which might 


example, a 


produce $20,000 in average annual net com- 
missions might well yield a net income of 
$10,000 annually As outlined 
purchase price or the 


above, the 
value of the agency 
would be computed on the two to 
21% times the net income figure of $10,000- 

or $20,000 to $25,000—provided the 


and considerations give a satisfactory pic- 


basis of 
tests 


ture of the agency as a good value basically. 


In this example, the value or purchase 
price of $20,000 to $25,000 would be subject 
to further modification in terms of the per- 
centage of renewals because the estimate is 
calculated on the basis of 100 per cent re- 
newals. Natural attrition from such causes 
as death, transfer of accounts and competi- 
tion are responsible for every established 
agency’s suffering a.loss of from 10 to 15 
per cent of its renewals, with the possibility 
of this 


25 per cent. 


loss percentage high as 


Rome as 


that a maximum of 
three years is too short a period in which 


It may be argued 
to expect a complete capital. recovery in 
the purchase of an agency. It must be 
that little, 
if anything, of a tangible nature which is 

purchased. future 
f an agency depends so heavily upon the 


remembered, however, there is 


being Inasmuch as the 


personal characteristics of the agency force, 
the purchase price of an agency should be 


[The End] 
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RIZONA-—lIn the absence of an appli- 
“\ cable Insurance Department regulation, 
a domestic benefit life insurer may allocate 
an advance six-year premium payment to a 
mortuary and expense fund. 
( of the Arizona 
as follows 
‘A For the 


holding life 


Section 20-943 


Revised Statutes pro- 


\ ides 


protection of its members 


insurance policies a benefit in 


set aside into a mortuary fund 


all first policy year pre 
insurance policies 


exclusive of premium for the first three 


policy months, and sixty per cent of 


all pre- 


iums collected for subsequent policy periods, 
xcluding only the premium for one policy 
premium paid on 


ay lo 


all interest 


reinstate 
fund the 


t 


‘stment thereo 


amount of any 


+ 


assessmen 
respect to life insurance 
increase such mortuary fut 
funds at its discretion.” 
The Arizona Insuran 
whether a domestic 
allocate an advance 
ment to a mortual 
if the allocation sl 
mium and the bal 
parate account 
lowing six 
Attorney 


quoted law does not on its face require (1) 


years 


General note above 


the immediate allocation of the advance pre 


mium to the mortuary fund or (2) the 


allocation of the annual premium and the 


impoundment of the balance in a separate 
rust account Therefore, he declared that 


ther method might properly be used by 


the insurer. 


Attorneys General 


Section 


Arizona 


Statutes provi tl he In 


Revised 

Direc- 
rules and regulations 
g the f 


surance 
tor may make 
provisions of 
rules 
the adminis- 
trative procedure < rticle 1, Chapter 6, 
Title 41, Arizona Statutes) 


effec 
Title 20, with the 


and regulations at 


necessary [fot 


1 


such 


Section 20-943(A) merely states that 60 
. } 
t 


per cent ot the premium shall be allocated 


ut it does not state 
should be allo- 
he Attorney 
he Insurance Director has 


ulate the 


General 

ae 
manner in which 
allocated, provided, 
regulations 
comply with the provision f the 


of course, rules of 


adminis- 
trative procedure act—O pinion of the Arizona 
Attorney General, July 17, 1957 


| ANSAS—A _ guardian may not use 
\ guardianship funds to purchase a life 


insurance policy covering his ward. — In 
1 hy 


| a probate judge, 


inswer to a questio1 


the Attorney General 


pose 


i 


. +1, ] sling | ¢ 
rece! v declared that 


a guardian may not use part of his ward’s 
purchass 


estate to policy covering the 
He said that such, a purchase is not 
| Statute 

1949 Kansas 
states that a guardian may 
funds of his [ 


ward. 
permitted by the guat (Sec- 
tion 59-1804 of the 
Statutes) It 


expend 


General 
ward’s estate for the 
support, maintenance and education of the 
ward. The guardian may pay all just and 
lawful | 


vided 


debts of tl is also pro- 
that the estat be invested in 
securities proper investment of 
trust funds, including certain specified secu- 
rities does not 


and deposits. The statute 


specifically authorize the purchase of an 


insurance pol 
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The Attorney General noted that his re- 
search did not disclose any decision by the 
Kansas Supreme Court on the question 
involved. However, the New York guard- 
ianship law is similar to that found in 
Kansas, and In re Vanderbilt’s Estate, 223 
N. Y. S. 314, was said to apparently be in 
The that 
“In substance effect, the 
of these policies and the payment of the 


point. court in case declared: 


and in issuance 
premiums would amount to an investment 
of the infant’s funds 
statutory authority 
vest, or the 
investment of the funds of the ward in poli- 
cies of life insurance.” 


There is no 
for the guardian to in- 
surrogate to countenance the 


[he purchase of life insurance by the 
guardian definitely is not an obligation for 
the support and maintenance of the ward, 
the Attorney said. An 


contract cannot be considered a just debt of 


General insurance 


the ward. Since investments can be made 
only according to the manner prescribed by 
statute and inasmuch as no specific authority 
is granted to purchase life policies, the At- 
torney General concluded that the guardian 
may not purchase this insurance. 


The Attorney stated that the 
statutory restrictions are just as binding on 
the ward as they are on the guardian. Thus, 
if the ward contracted to purchase life in 
surance (Section 40-237 of the Kansas Gen- 


General 


eral Statutes permits minors to consummate 
such contracts), the guardian still would not 
be authorized to utilize guardianship funds 
to pay the premiums. The ward may not 
authorize an expenditure or investment not 
Opinion of the Kansas 
1957 


permitted by statute 
Attorney General, August 6, 


\ ICHIGAN—A credit union’s reserve 

fund may not be used to pay premiums 
for credit life or accident insurance cover- 
ing the risk of loss which may result from 
the death or disability of a borrowing mem- 


ber.—The commissioner of the state bank- 
ing department asked the Attorney General 
whether a credit union’s reserve fund, es- 
tablished and maintained under Section 17 
of the credit 
used to pay for premiums for credit life or 


Michigan union act, may be 
accident insurance covering the risk of loss 
from the death or dis- 
The At- 


reserve 


which might result 
ability of a borrowing member. 
that the 


fund could not be used for such a purpose. 


torney General answered 


The Attorney General noted that since the 
original enactment of the credit union act, 


Section 17 has stated that the 
shall be kept liquid and intact and not 


“reserve fund 
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loaned out to members, and shall belong to 
the corporation to be 
bad and not be 
except in case of liquidation.” He 
that this language is The 
fund is to be used for only one purpose— 


bad 


used as a reserve 
distributed 
stated 


against loans 


clear. reserve 


as a reserve against loans. 


If the reserve funds were to be diverted 
to the purchase of credit life and accident 
insurance, the Attorney 
fund would in a sense be used in the pro- 


General said, the 
curement of collateral to secure the indebt- 
edness of borrowing members of the credit 
union 
the risk of 


This collateral is protection against 
possible loss. However, it is 
applicable to all obligations of borrowing 


feature of loss. 


members regardless of the 


It was concluded that the expense of the 
premiums should be dealt with as a regular 
Opin- 


General, July 


operating expense of a credit union. 
ton of the Michigan Attorney 
12, 1957. 


\ TASHINGTON—A public utility dis- 

trict may provide retirement benefits to 
its employees as part of its “group insur- 
ance” program.—A state representative asked 
for an opinion dealing with the right of a 
public utility district to provide “group in- 
surance” pursuant to a contract negotiated 
by collective bargaining for the employees 
of the district Section 54.04.050 of the Re 


vised Code of Washington provides in part: 
“A district engaged in 
electric or water utilities may contract for 


the operation of 


group insurance for the benefits of ten or 
more of its employees, and pay all or any 
part of the premiums therefor out of the 
derived from the operation of its 
properties.’ 


revenue 


Che Attorney General said that although 
the above authority was passed by the legis- 
lature in 1941 and the present Washington 
Insurance Code was not passed until 1947, 
the 1941 enactment was so comprehensive 
that it must have been intended to include 
within the term “group insurance” any type 
of insurance which subsequent legislatures 
might include within this class. 


It was concluded that since public utility 
districts are actively competing with private 
utilities of a similar nature, a public utility 
district necessarily has the implied power 
to make contracts relating to wages, hours, 
vacations, insurance with 


group programs 


retirement provisions, etc., such benefits 
being customarily offered to employees of 
its competitors.—Opinion of the Washington 


Attorney General, May 6, 1957. 
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The Common Law 


The Lion and the Throne. Catherine 
Drinker Bowen. Little, Brown and Com- 
pany in association with the Atlantic Monthly 
Press, 34 Beacon Street, Boston, Massa- 


chusetts. 19: 652 pages. $6. 


Lord 


be remembered—by arbi- 


If for nothing else, Sir Edward, 
Coke, well may 
for one decision made over 
300 years ago in the Vynior case. In 1609, 

jurist declared that private, voluntary 
arbitration ousted courts of their jurisdiction 


and that agreements to arbitrate could not 


trators, at least 


this 


be enforced except by sul breach of 
Precedent of tl 


carried over into the colonies and weighed 


ts fo1 


contract. lis decision was 
heavily on the subsequent history of arbitra- 
tion, for much of the advantage of arbitra- 


tion was lost. 
Anglo-American 


great deal to Coke 
Queen 


jurisprudence owes a 
Though history records 
Elizabeth’s attorney 
under James I 
under Charles I, 


that he was 
chief 
Member 

indelible stamp 1 
ment in England and |] 
and the common law, 
often by the “lion” in Westminster court- 
rooms, gave birth to constitutional govern- 
Though 


and 
Coke 
govern- 


general, justice 
Parliament 
left an ipon free 
iere. “Right 


expounded so 


rea- 
” 


son 


ment as we understand it today. 
Magna Carta is credited with being the 
“mother of Parliaments” it throug! 
Coke that Commons gathered its strength 
to do as it wished, not as it was told by 


was 


the sovereign. 


Catherine Drinker Bowen, the author, has 
tracing the story of tree 
government in this, the third book of a 
She has done for Coke what she 
had done so well for Justice Holmes in 
Yankee From Olympus and for our second 
in John Adams and the American 


now completed 


series, 


President 


Books and Articles 


Revolution. She gives personality to, and 


creates understanding of, the persons who 
affect us today. 
Although Coke never set foot on American 
book 


own 


helped shape events which 
soil, no one reading this can fail to 


see, in the struggles of our forebears 
in America, parallels with his Parliamentary 
struggles. His 


moment, but for 


were not for the 
unfounded 


battles 
States as yet 
It has been said that what Shakespeare 


has been to literature, 
] 
itl 


what Bacon has been 
translators of 


Coke has 


to philosophy what the 
the Bible have 
been to the public and private law of 

Miss adds that the Peti- 
Right, of which Coke was the prime 
model for 
Revolutionary fathers and can be called one 


been to religion, 


England. Bowen 
tion of 
champion, served as 


our own 


of three great documents of English liberty. 

said Bacon, in 
of the Crown to 
How- 


“Let the judges be lions, 
advocating the 
“but 
ever, Coke did not see all law proceeding 
from King James, first Stuart to 
England. it was his 

hath admeasured the 
king’s prerogative.” In championing Parlia- 
ment against the king, Coke declared the 
king to be under no man, but under God 
and the law. This concept ended the Middle 
Ages, and today began. 


supremacy 


the law, lions under the throne.” 
reign in 
Ratl contention 


her 
that “common law 


To Coke’s change of direction, the author 
applies the term “transmutation.” This 
change was logical, she asserts, for Stuart 
England Tudor | 
land latter’s 
Coke was the merciless prosecutor of Essex, 
Raleigh, “Gunpowder plotters,” and all dis- 
senters established Church of 
England. attorney general who 
took full advantage of Star Chamber proce- 


dures and confessions—which 


under James 


Elizabeth. In the 


was not 


under reign, 


from the 
From an 


Coke clearly 


points out were never procured by virtue 
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f the common law but, under the preroga- 


tive of the Crown, by torture—Coke’s trans- 
man advocating 


public trials and habeas corpus will prove 


mutation to a “Commons” 
interesting to professionals as well as to the 
lay public. 
make no claim to 
My aim is 
introduction, evocation; I hope that my book 
will recall a great long forgotten.” 
[This modest goal achieved. Of 
law will 
man 
enunciated the rule in Shelley's Case, just 
as his Institutes of the Laws of England and 
The Reports will be remembered. But, most 


important, he remembered 
Bonham’s Case. It 


The writer says: “I 


the discovery of new material. 
man 
has been 
the common 
Coke as the 


course, students of 


always refer to who 


will always be 
was the 


Coke’s life 


for the rule in 


most controversial dictum of 

“one of those public statements which, as 
history progresses, men seize upon and in- 
terpret 


declared 


according to their need.” Coke 
that “in 
control acts of 
sometimes adjudge them to 


for when an Act of 


cases the common 
Parliament and 
be utterly void; 
Parliament is against 


many 


law will 


common right and reason, or repugnant, o1 
performed, the common 
law will control it and adjudge such Act to 
be void.” It was this declaration which 

I | In 1765, when 


impossible to be 


echoed down the centuries 
a Stamp Act was Parliament, 
voices in the American colonies were heard 
“An Act against natural equality 
is void” and “against Magna Carta and the 
natural rights of Englishmen, an 

Lord Coke, 
might be 
Bonhams 
reverberated in 


passed in 


to shout 


| therefore, 
null and void.” 
astonished at the 
Case was put, his 


colonial 


according to the 
Coke 
which 


Though 
use to 
motto courtrooms 
and a federal convention to aid in construct- 
ing a United States Constitution that created 

Supreme Court of judges to pass on 
“The law is the 


safest shield.” This is Coke’s everlasting 


legislation and interpret it: 


contribution to all of us and it is his fame. 


Health Insurance Plans 


Health Insurance: Group Coverage in In- 
dustry. Richard N. Baisden and John 
Hutchinson. Institute of Industrial Rela- 
tions, University of California, Los Angeles, 


California. 1956. 76 pages. 25¢. 


\ marked feature of American 
in the last decade, point out the authors, 


s¢ ciety 


1as been the extraordinary development of 
voluntary initia- 
ive. This growth, the types of plans, the 
they have 


health insurance plans by 


and 
raise for the 


demonstrated 
they 


fiectiveness 
the challenging 


issues 
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future are dealt with in this pamphlet. Pri- 


mary attention is given to the econom« 
problem of financing medical care for work- 
ers and their dependents and to the variety 
Oo! plans that 
purpose. The 


alternatives in 


have been devised for 


authors have analyze: 


relation to the needs 


fill and have avoided endorsing any 


ticular type of plan. 
The 

tional and research project at the t 

resulted in 


authors participated in the educa 
Institute 
which 


of Industrial Relations 


this book 


ARTICLES 
Articles of interest 
legal publications 


in other 


Prima-Facie Tort . . . The prima-faci 
tort doctrine does not represent an exception 
to the traditional concepts upon which other 
tort causes of action are based. The author 
Morris D. Forkosch, professor and chairman, 
Department of Public Law, Brooklyn Law 
School—states that the tort 
trom the writs but 
“non-use apparenty 


prima-facie 
emerged common law 
that 
until 


before the 


resulted in desuetude 


resurrected by necessity.” Howeve a 


doctrine can be used, certain 
conditions must be complied with. 

In Rusa v. Rusa, 286 App. Div. 767, 146 
N. Y. S. (2d) 808 (1955), it was said: “The 
key to the infliction 


prima facie tort is the 


of intentional harm, resulting in damage, 


without excuse or justification, by an act 


acts which would otherwise 
Forkosch, “An 
‘Prima Facie Tort’ Cause of 
Law Quarterly, 

Restitution in the Tort Field . .. The 


formula of waiver of the tort and a suit in 
developed In 


or a series of 


be lawful.”- Analysis of the 
Action,” 


1957. 


Corne 


Summer, 


assumpsit was common law 
to grant quasi-contractual 
Kenneth H. York, profes 
sor of law at the University of California, 
Angeles, this 


article, notes that where the tortfeasor ob- 


actions in order 


relief from torts 
Los who is the author of 
tained a benefit directly from the injured 
party as a result of the tort’s commission, 
he had alternative 
for the harm 
restitution of the 


duties of 
done in tort or of 
benefit thus 

The latter duty was enforced by an action 


compensating 

making 
obtained. 
in quasi-contract. The author discusses the 
fields in which restitutionary relief is granted 
today.—York, “Extension of Restitutional 
Remedies in the Tort Field,” U. C. L. A 
Law Review, June, 1957. 
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Variable Annuity Insurers 
Held Exempt from SEC Control 
ral distri court of Washingt 


annuity insu 


t subject to 


ariable 
regulati 
Exchange Commi 
Wilkin dismissed 
Associ 
Dealers to require Var 
able Annuity Life Insurance ( 
America and Equity 


vert N 

SEC and the National 

>ecurities 
ompany ‘ 

Annuity Lite Insurance 


Company to regist ith the 


re Wilkin sai h he present lav 


SEC 


SE¢ 


clearly indicates tl 


jurisdiction over the companies he Mc 
Carran-Ferguson Act of 1945 was held 


| endowed state and District of Colum 


nave 
bia Insurance Departments with regulatory 
annuity business 


SE( 


power over the variable 


It was suggested that the take its cas 


to Congress it it wishes to vain the 


control 
it asked for 
Che SEC’s general counsel, Thomas ‘ 
Meeker, said that the commission had not 
decided whether it would appeal the decision 
x press for Congressional action to place 


companies under SEC control. 


he district court decision brought forth 
from Robert A 
Variable Annuity 


the following comment 
Crichton, president of the 


Life Insurance Company 


‘This is a highly significant decision for 
the entire insurance business which has long 
served the public so well under state regula 
tion 


[This dispute with the SEC arose from 


jurisdictional rivalry between a_ federal 


4 
agency and state imsurance supervisory 
officials over this new concept of insurance. 
At no time has the soundness of the variable 
annuity been questioned. It is, 


by Judge Wilkin, ‘an attractive new (finan- 


as described 


cial) creature’. 


The Coverage 


and will 


t1on<¢ 


ymnse 
new insurance 
} n ] 


een widespread. 


every stat 


countries of the w 
of the variable annui 
“We will meet 


reel 


Department of Justice 
Reports on Caseload 


he first six months of 1957 the 


Dep: 


t 


During t 


Civil Division of the irtment of Justice 
25, cases involving 


brought to conclusion 5,4 
unting to $15 
Assistant 


claims ame 3 million, accord- 


ing to Attorney General George 
, Doub. On claims by the 
ment for $48 


Cochran govern- 


1 the Civil Division re« 
covered $ 71, (approximately 41 per 
cent) by judgment or 
against the United 
million, but recoveries by 


settlement. Suits 
States claimed $10 
claimants 
held to $5,537,848 (approximately 5 per 
cent) 


were 


Two hundred and twenty-seven Civil Di- 


vision cases were presented in the Suprem: 
appeals, of which 
161 were decided in favor of the govern- 


ment. In his report Mr. Doub said 


Court and the courts of 


“Final disposition was made of 503 neg 
against the United States 
these, plaintiffs claimed a tot: 
$12,875,837, and won $1,383,548. In 
cases, the Government’s defense was c 
pletely upheld. Numerous actions were in- 
stituted against the United States both as a 


gence suits 


222 ° 
IIS OT 
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PERSONS AND EVENTS 


The Convention will 
hold its annual meeting October 7-11 at 


Hotel, 


include, among other 


American Life 


the Edgewater Beach Chicago 


The program will 
things, a panel discussion of the proposed 
mortality table X-17. 

The 


um, sponsored by the 


Annual Individual Insurance For 
Health 
Association of America, has been sched 
uled for October 21-23 at the 
Hotel, New York City. 


topics to be discussed are the following: 


Insurance 


Biltmore 
Among the 


noncan- 
oldet 


risk se 


guaranteed renewable policies, 
cellable 
deductible 
lection. 


The 


policies, insuring of the 


ages, insurance and 
Mutual 


twenty- 
13-16 at 


National Association of 
Insurance Agents will hold its 
sixth annual meeting October 
the Sherman Hotel, Chicago 

The annual meeting of the National 
Association of Casualty & Surety Agents 
held October 6-9 at the Green 
brier Hotel, White Sulphur 
West Virginia. 


will be 
Springs, 


result of last June’s mid-air collision over 
the Grand Canyon between aircraft of 
Trans-World Airlines and United Airlines 
and the crash of a Northeast Airlines plane 
on Rykers Island, New York City, in Feb- 
ruary of this year. Damage resulting from 
explosions or related occurrences in connec- 
tion with operations of the Atomic Energy 
Commission and claims for property losses 
by the breaking of the 
sound barrier by military aircraft also raised 


allegedly caused 


novel questions regarding the Government’s 


liability under the provisions of the Federal 
Tort Claims Act.” 


Medical Panels Recommended 
by American Bar Section 


The Section of Judicial Administration of 
the American Bar 
mended the establishment of impartial medi- 


Association has recom- 
large 
The 


section noted that much of the time spent in 


cal panels in courts which handle 


volumes of personal injury litigation. 


the trial of personal injury cases is devoted 
to ascertaining the nature and extent of 


injuries. It said that medical panels would 
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The Railroad Tort Liability Institute, 
which is sponsored by the University of 
Tennessee College of Law and the Knox- 
will be held No 
vember 8 in The program 
will discussions and 
demonstrations of the preparation, evalu- 
and trial of 
negligence Further information 
may be obtained from Professor Martin 
J. Feerick, Institute Director, University 
of Tennessee College of Law, 1505 West 
Avenue, Knoxville 16, Ten 


Asse ciation, 
Knoxville. 


ville Bar 


consist of panel 


ation, settlement railroad 


cases 


Cumberland 
nessee. 

The Life Office Management Associa- 
hold its annual conference 
September 23-25 in Washington, D. C. 
It was announced that Roy A. MacDonald 
appointed 
of the association effective October 1. 


tion will 


has been managing director 


Frederick H. Ecker, honorary chairman 
of Metropolitan Life Insurance Company, 
ninetieth birth- 
He has been with the company for 
than 74 years and has climbed 
from the bottom of the ladder to the top 


recently celebrated his 
day. 


more 


The 


resolution 


aid in evidence 
mittee urged 


be adopted: 
“RESOLVED, That the 


\ssociation adopt a national program, to be 
implemented at the local level, of fostering 


obtaining this 
that the 


com- 
following 


American Bar 


the creation and employment of panels of 
impartial medical experts, under court aegis, 
in the trial of 
personal injury cases in those communities 


pre-trial consideration and 
where there is a volume of personal injury 
where there is 
qualified 
available to constitute a panel; 


litigation in the courts and 


a sufficient number of doctors 


“That the selected by profes- 


sional bodies on the basis of professional 


panel be 


qualifications; 


“That the panel be employed at the pre- 


trial and trial stage of such cases; and 


“That copies of this resolution, together 
with the report of the 
Committee on Impartial Medical Testimony 
dated August, 1956, be forwarded to all 
State bar associations and to all local bar 


Section’s 


associations in the metropolitan centers of 
population with a recommendation that this 
program be adopted.” 


I L J — September, 1957 





NEGLIGENCE 
Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 


Manufacturers’ Liability 


The following two cases involve factual 
situations calling for an analysis of the 
liability of manufacturers. 


. HE DOC 
came to the 


turer ina 


CTRINE of intervening cause 
rescue of a chemical manufac 


recent case lhe facts were as 


follows: The plaintiffs, dairymen and cattle 


owners, brought an action aga 
ical manufacturer to recover 


of, and injury to, a large number « 


] 


loss was attributed to a chemical 


(trichloroethylene), manufactured 


defendant, which was present in certain 


soybean meal cattle feed. ‘ he solvent was 


used in the processing of the soybeans to 


extract Oli. 


Che plaintiffs had purchased a large quan 
tity of cattle 
tured by a feed manufacturer 


time that the plaintiffs purchased the 


soybean meal feed manutac- 


Prior t 
turer wrote the 


the chemical manufac 


manufacturer that despite satisfactory 


periments in the past, the possibility 
not be 
might be with a 
disease in cattle Che 


‘In view of the 


gnored that tri-extracted soybean 


meal associated hemor 


rhagic letter con 
cluded 


uncertainty, we 


as follows present 


rongly recommend that 


sales of trichloroethylene-extract 


Negligence 


ed meal be 


Selected Decisinis. 
from. All Jurisdictions 


feed 
1S available 


confined to outlets other than cattle 
until formation 
from the 


Minnesota and Wi ‘o the 


more 
now underway in 
best of our 
in ques 


knowledge, disease 


The court 
to intervening 
portant question 

above 


} 
1 


spect to the 
not break the c 
should be for t 


but if the ch: 


ould 


he plaintiffs, 


of causation was broken, the verdict sl 


be for the chemical manufacturer. The jury 


found for the manufacturer and the plain- 


tiffs app¢ aled 
deci- 


prop- 


court on the 


firmed the 
been 


1 
} 


c 


ld that the jury had 
; : 
I 


larger 
doctrine of intervenin ause and that there 
was ample evidenc | 
that the 
of causation. Vishida et al. v. I Du Pont 
De Nemours & ( 
of Appeals for the Fifth Circuit. Jur 
5 7 NEGLIGENCE ( 


1957. 7 


letter chain 


States Court 
e 20, 


ympany 
ASES c 47 


N ANOTHE manufacturer 


f paint pré 


painter becaus¢ 


CASE 
liable to a 


to designate 


that a lead compound harge) was 


1¢€ 


isc losed that T 


01sS0ONn I 1de1 a 


vlaintiff large quantit of 
facturer and after 
lead 


dam- 


manufacturer 


le velope d 
yn tor 


poisonous 
compound thout labeling it “poison” as 


' 
required Nortl care a statute (North 
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vs 
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Carolina General Statute 90-77). The plain- 
tiff prevailed in the trial court 

The state 
judgment. 
titled “Pharmacy” which contains the above- 
mentioned court held 
that the statute’s purpose is to regulate the 
profession of pharmacy and the dispensing 


supreme court reversed the 


After reading the whole act en- 


statute, the higher 


pharmaceuticals and _ other 
drugs. It declared that the statute did not 
apply to the manufacture and sale of paint 
Porter 
North 


1957. 


of poisonous 


products for commercial purposes.— 
v. Yoder & Gordon Company, Inc 
Carolina Supreme Court. June 7, 
7 NEGLIGENCE Cases (2d) 22. 


Latent Abnormal Condition 
Causes Death at Childbirth 


Neither the physician nor the hospital was 
liable for the death which followed the 
breech birth of a stillborn child, since the 
cause of the patient’s death was a hem- 
orrhage due to a latent abnormal condi- 
tion. Kansas. 


The plaintiff brought an action against a 
physician and hospital to 
wrongful death of his wife 
breech birth of a stillborn child. 
court sustained the 


recover for the 
following the 
The trial 
defendants’ demurrers 
and the plaintiff appealed. 

The state supreme affirmed the 
judgment for the The court 
held that there was no evidence indicating 


court 
defendants. 


that the physician was guilty of malpractice. 
All indications that the patient 
going to have a normal delivery. The au- 
topsy report of the pathologist indicated 
that the patient died of a hemorrhage due 
to a rupture of the uterus. This rupturing 
attributable entirely to a latent ab- 
normal condition of that organ. In regard 
to the hospital, the court held that there 
evidence that the hospital’s em- 
ployees did not minister to the patient in 
such a known condition 


were was 


was 


Was no 
manner as her 
required 


was 
Men- 
(2d) 


An interesting dissenting opinion 
filed. Reference was made to Noel v 
ninger Foundation, 180 Kan. 23, 299 Pac 
38, wherein it was stated: 


“In testing the sufficiency of the evidence 
all of the evi- 
dence will be considered as true, it will not 
contradictory parts 
or discrepancies therein between direct or 


when attacked by demurret 
be weighed as to any 
cross-examination, or among the witnesses, 


and favorable 
reasonably be drawn 
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every inference which may 


therefrom will be 


there ts 
case, the 


given to such evidence. /f any evi- 
dence which sustains the 


be overruled.” (Italics supplied.) 


demurrer 


there was not only 

much than 
Was necessary to require that the demurrers 
be overruled. From the plaintiff's evidence 
the hospital through its 
duties which the 


The dissent said that 


some evidence but also more 


assumed 
admittedly 
not qualified to carry out, and the doctor, 
who had the qualifications to realize and 
diagnose the condition of his patient, left 
everything up to the nurses. 


nurses 


nurses were 


The defendants’ testimony may present an 
entirely different picture, the dissent added, 
but as far as the demurrers are concerned, 
only the above evidence needed to be con- 
sidered. It concluded that the 
should have been overruled.—Goheen v. 
Graber et al. Kansas Supreme Court. April 
6, 1957. 7 NEGLIGENCI 


demurrers 


Cases (2d) 29 


Short Shorts from the Courts 


Second Circuit . . .A train 
was caused to trip and fall because of the 


passenger 


pushing and crowding of other passengers. 
She did not prevail in her action against the 
railroad.—Pilch et al. v. Pennsylvania Rail- 
United States Court of Ap- 
June 4, 1957. 


road Company 
the Second Circuit. 
ASES (2d) 2. 


peals ror 
7 NEGLIGENCE C 


Alabama 
tower constituted an attractive 
Alabama Power Company 7 
Alabama Supreme Court. 
NEGLIGENCE CAsEs (2d) 6 


An electrical transmission 
nuisance.— 
Kirk patrick 
June 20, 1957. 7 


Florida ... It 
that in 
fessional 


was error to instruct the 
jury a malpractice case “the pro- 
character and reputation of the 
physician is the most important matter at 
should not be 
that does not point 
"__Stauf v. Holden et al 

April 3, 1957. 6 
1263. 


stake, and hence he con- 


demned by evidence 
to his negligence 
Florida Supreme Court. 
NEGLIGENCE CASEs (2d) 


New York... The owner of a refriger- 
ator was not contributorily negligent as a 
matter of law in opening the door of a dis- 
connected refrigerator in order to determine 
the source of leaking sulphur dioxide gas. 
A judgment dismissing his complaint was 
reversed and a new trial granted.—Gallagher 

Sears, Roebuck & Company, Inc. New 
York Supreme Court, Appellate Division. 
April 1, 1957. 6 NEGLIGENCE (2d) 
1281. 


CASES 
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LIFE 

| Summaries of Selected 
Decisions Recently Reported 
by CCH LIFE INSURANCE 
REPORTS 


Presumption of Death— 
Statute of Limitations 


There was a presumption of death after 
seven years’ continuous and unexplained 
absence. Since the plaintiff’s cause of 
action did not “accrue” until the expira- 
tion of this seven-year period, the statute 
of limitations did not begin running until 
that time. Supreme Court. 


Che plaintiff brought an action in a dis- 
trict court in 1954 to recover the proceeds 
of a National Service Life Insurance Policy 
(the insured). He 
missing since disappearing from his 
army unit in 1943, 


covering her son has 
been 
[It was alleged that prior 
to his disappearance his condition was one 
of “general debility and weakness and de- 
spondency,” and that he had become totally 
and permanently result of 
certain “diseases, ailments and injuries.” It 
was further alleged that he had died in 1943, 
and that his total and permanent disability 
during the period that the 


force entitled him to 
the policy 


The (United States) 
that the insured’s death must be presumed 
1950 (at the end of 
seven years’ unexplained absence) when the 
had lapsed for failure to pay 
premiums. In the 
tended that if the 
founded on the 


disabled as a 


policy was in 


waiver of premiums on 


defendant argued 


to have occurred in 


policy long 
alternative it 

plaintiff's claim was 
death in 1943, it 
statute of limita- 
445) The district 


court dismissed the complaint and the court 


was con- 
insured’s 
was barred by a six-year 
tions (38 USC Sec. 
ol appeals affirmed the decision. Certiorari 
was granted. 


United States Court re- 
versed the lower 
that the plaintiff was entitled to take her 
case to a jury. It noted that 38 USC Sec- 
tion 810 provides that a presumption of death 
shall upon the continued and unex- 
plained absence of the insured for a period 
of seven years. Where proof of the insured’s 
death must rest primarily upon unexplained 
absence, an action may not be maintained, 


The Supreme 


courts’ decisions, holding 


arise 


as a practical matter, prior to the expiration 


Life, Health—Accident 


of the seven-year period The court de- 
clared that the 


when the 


“ 0? 
cause orf action accrued 


have successfully 


Section 810, 


plaintiff might 


suit under and 


that is when the 


maintained her 


six-year statute of limita 


tions began to run 

Nothing in precludes the 
beneficiary from introducing additional evi- 
from 
that the insured’s presumed death occurred 


Section 810 


dence which the jury might conclude 
at an earlier date while the policy was still 
The statute 


presumption 


does not create a 
that the 
died at the end of the seven-year period. 
The total 
disability if proved would bring the plain- 
tiff within the premium waiver provisions 
of 38 USC Section 802(n), the court added. 


Inasmuch as the claim was filed within one 


in force. 


conclusive insured 


allegations of permanent and 


year subsequent to the presumed date of 
death, it should be 
the lesser claim of premium waiver. 


as including 
Thus, 
even though the jury found the actual date 
of death to be later than 1943, the policy’s 
From the 
plaint the court concluded that this alterna- 
tive 
accrued 


considered 


coverage might continue. com- 


also not have 
statute of 


hi 
this 


would 
1950, and that the 


had not run when 


cause ofr action 
until 
limitations action 
was brought 


Another 


curred in 


filed which con- 
dissented in part from 
the above majority decision. It stated that 
if the plaintiff yrove that the policy 
was still in force in 1950 (the date that 
death is presumed under 38 USC Section 
810), the action was timely. However, if the 
policy was no longer in force in 1950, the 
action was barred by the statute of limita- 
tions—Peak v. U. S. United States Supreme 
Court. March 25, 1957 3 Lire C 
(2d) 491. 


opinion was 


part and 


can 


I 
n 


ASES 


Polio First Manifests Itself 
After Policy's Effective Date 


A policy covered poliomyelitis manifest- 
ing itself after the policy’s effective date. 
The fact that the disease had its origin 
or inception on or before this date did 
not affect coverage since the disease was 
not diagnosed as poliomyelitis until after 
that date. Fifth Circuit. 


The plaintiff brought an under a 
Family Poliomyelitis Expense Policy which 
provided in part: “When 
the family shall, by reason of poliomyelitis 


action 


any member of 


which first manifests itself after the effective 
date of this policy, require treatment com- 
mencing while this policy is in force 
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the Company will pay for the following 


items of expense (Italics supplied.) 
The evidence, viewed from the standpoint 
most favorable to the plaintiff, is as follows 
The plaintiff's child became ill on July 18 
and a was called. He found that 
the child had a sore throat and fever. On 
July 20 the child experienced difficulty in 
walking and her nose and throat were con- 
Other were called 
consultation and although they suspected 
that the illness might be polio, they were 
unable to diagnose it as such because all of 
the symptoms then existing were commonly 
found in a number of other diseases. Although 
the plaintiff had asked the doctors many 
times whether the illness was polio, they 
did not diagnose it as such until July 26. 
Meanwhile the policy in question (applied 
for on July 7) became effective July 22. 


doctor 


gested. doctors into 


The trial court submitted to the jury the 
question of when the polio first manifested 
itself. The jury found that the disease 
manifested itself after the policy’s effective 
date and judgment entered for the 
plaintiff. A statutory penalty (Georgia law 
governed the case) and attorneys’ fees were 


An appeal 


was 


also assessed against the insurer. 
was taken. 

Held: Judgment affirmed as to that part 
allowing full recovery under the policy but 
reversed as to that portion allowing a stat- 
utory penalty and attorneys’ The 
insurer argued that it was not liable if the 
polio had its origin or inception prior to 
the policy’s effective date. The court, how- 
ever, said that the insurer could have chosen 
a word or words of such meaning if it 
wanted to deny liability in such cases.— 
Continental Casualty Company v. Robertson. 
United States Court of Appeals for the 


Fifth Circuit. June 28, 1957. 3 Lire CASEs 
(2d) 431. 


Tees. 


Incontestability Statute 
Becomes Part of Policy 


A statutory provision for incontestability 
became a part of the policy after a period 


of two years. The provision precluded 
the insurer from relying on its policy 
defense. South Carolina. 


The beneficiary of a life policy brought 
an action to The 
policy did not contain an incontestability 
clause but a statute (Section 37-161 of the 
South Carolina Code of 1952) provided in 
part as follows: 


recover its pre ceeds. 


“All companies which issue a policy or 


certificate of insurance on the life of a per- 
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son shall, after a period of two years from 
the date of such policy . .. be deemed 
and taken to have waived any right they 
may have had to dispute the truth of the 
that 
the assured person had made false repre- 
sentations and such application and repre- 
sentations shall be and taken to 


application for insurance or to assert 


deemed 
be true.” 


The life policy stated: “No obligation is 
assumed by the Company prior to the date 
hereof, nor unless on said date the insured 
and in sound health ., me 
also provided: “In consideration of there 
being no medical examination of the 
insured, it is hereby understood and agreed 
that no liability of any kind is assumed by 
the company for death or specific losses, 
resulting directly or indirectly from diseases 
originating or accidents occurring before 
the date and delivery of this policy, except 
a refund of premiums paid.” 


is alive 


introduced which estab- 
lished that the insured was suffering from 
a heart disease when the policy was issued 
and delivered, and that he had been 
pitalized several times. The cause of death 
was listed as coronary occlusion. The bene- 
ficiary objected to the relevancy of this 
evidence upon the basis that the insurer’s 
defenses were barred by the above statute 
since the policy was more than two years 
old. The insurer argued that it was not 
disputing the truth of the application, but 
that it was relying on the above-quoted 
policy provisions for its defense. 


Evidence was 


hos- 


The court said that the insurer’s reasoning 
was specious because the policy provisions 
“collide headlong” with the incontestability 
Due to the statute, after the lapse 
years the applicant was, for the 
purposes of the policy, in good health and 
had no disease upon the date of the policy. 
The 


the policy and the insurer was subsequently 


Statute. 
of two 


statutory provision became a part of 
precluded from relying on its policy defense. 
—Blackwell v. United Insurance Company of 
America. South Carolina Supreme Court. 
July 1, 1957. 3 Lire Cases (2d) 494. 


Short Short: Fifth Circuit 


The insurance 
policy was deemed an expression of public 


suicide clause of a life 
policy and not subject to the approval ol 
the Texas Board of Insurance Commis- 
sioners.—Krug v. Lincoln National Life In- 
surance Company. United States Court of 
Appeals for the Fifth Circuit. June 10, 1957. 
3 Lire Cases (2d) 448. 
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FIRE 


Summaries 


of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 


Jewelry Insurance Policy— 
Timely Notice of Loss 


The plaintiff did not sustain a loss while 
there was a reasonable assumption that 
the insured watch would be returned. 
She was not required to give her in- 
surer notice of the loss until reliance 
upon the assumption appeared to be mis- 
placed. Rhode Island. 


The plaintiff brought an action against 


her jewelry insurer to recover the insured 
value of a wrist watch which was allegedly 
lost. The that one of the 
plaintiff's friends gave her the watch as a 
1946. The 
Apparently this friend 
to his wife of a similar watch 
that the plaintiff 


facts showed 


Christmas gift in watch 
for $5,000. 
made a gift 
at about the 
re ceived her gift 


was 
insured 


same time 


On the Monday before Thanksgiving Day 
in 1951 the plaintiff had a theater date with 
and the abovementioned friend 
show the friend suggested 
that he put the plaintiff’s watch in his box 
in his hotel vault due to the lateness of the 
hour and the distance that the plaintiff and 
had to travel. The plaintiff ac- 
cepted the suggestion and turned the watch 


him He died 


afternoon of Thanksgiving 


her niece 
Following the 


her niece 
over to suddenly on the 
Day before he 
had returned the watch to the plaintiff. 
The plaintiff’s negotiations with the at- 
torney 
watch 


handling the estate to recover the 
and she became 
convinced in the early fall of 1952 that the 
watch was not going to be returned. On 
October 1, 1952, she notified her insurer 
of the 


and thereafter filed a sworn 
proof of 


were unsuccessful 


loss 

loss. On October 24 the 
denied liability on the ground that the plain- 
tiff had failed to give notice of loss as soon 


insurer 


as practicable in accordance with the terms 
The trial court, sitting with- 
out a jury, made 
plaintiff 
ceptions, 

The 


evidence 


of the policy. 
a decision in favor of the 
certain ex- 


The insurer brought 


court held that the 
sustained findings that the plain- 


state supreme 
tiff had title to the watch described in the 


Fire and Casualty 


policy, that she sustained a loss within the 
meaning of the policy, that she had complied 
with the notice provisions of the policy and 
timely suit 

loss when 


commenced a 
date of 
her action on September 28, 


that she had 
within one year of the 
she brought 
1953. 

The court declared that the plaintiff had 


1 


not sustained a loss while there was the 


reasonable assumption that the watch would 
be returned. It was only 
fall of 1952 that reliance 
tion appeared to be definitely misplaced, and 
the plaintiff gave 
The 
and the 
court for entry of judgment for the plain- 
tiff—Stover v. Employers’ Fire Insurance 
Company. Rhode Island Supreme Court. July 

FrrRE AND CASUALTY CASES 221 


until the early 


on such an assump- 
thereafter. 


timely notice 


insurers exceptions were overruled 


case was remitted to the lower 


11, 1957. 9 


Property Floater Policy 
Construed by Court 


The insuring clause of the “Scheduled 
Property Floater Policy” was held to 
cover damage to cargo resulting from thé 
collision of the conveyance but not dam- 
age caused by the collision of the cargo 
alone. Tenth Circuit. 


brought an action on a 
Property Floater Policy” to 
amount of the damage to his 

The “direct 
drilling 
derailment or over- 
while the in- 


The insured 
“Scheduled 
recover the 
unit covered 


drilling policy 


and/or damages to” the 
unit by “(f) 
turning of land 


sured property is being transported thereon 


loss of 
collision, 


conveyances 


on land.” 


The undisputed follows: 
The drilling unit was being transported on 
a truck, As the 


facts were as 


was checking its 
. chains broke, 
causing the unit to slide off the truck and 
onto the ground where it struck or collided 
with another truck on the How- 
ever, the truck that had carried the drilling 
unit did not collide 
did it overturn. The only collision involved 
was that of the drilling unit with the ground 
and the parked truck on the roadside. 


truck 


speed on a curve, the boom 


roadside. 


with any object, nor 


held that the damage to 
the drilling rig was the result of a collision 
within the policy’s meaning. Thus, the loss 
have been covered by the policy 


The lower court 


was held to 
and a judgment was awarded to the insured. 


An appeal was taken. 


Held: Judgment reversed. The court of 


some decisions 
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appeals noted that there are 





which support the conclusion that the policy 
covered damage resulting from the collision 
ot the cargo and not the conveyance. (See 
C. & J. Commercial Driveway v. Fidelity & 
Guaranty Fire Corporation, 242 N. W. 789.) 
However, in the absence of controlling 
authority, the court in the instant case held 
that it would hold 
that such a policy does not cover liability 
for damage resulting from the collision of 
(See Mendelsohn v. Auto- 


Company, 195 N. E. 104.) 


follow the cases which 


the cargo alone. 


mobile Insurance 


The court declared that it considered the 
latter better Thus, 
the loss in the instant case was not covered 


cases to be reasoned. 


since the conveyance was not involved in 
Insurance Com 
States Court of 
June 11, 


Cases 233 


the collision.—Old 
pany v United 
Appeals for the Tenth 
1957. 9 Fire AND CASUALTY 


Colon, 
Anderson 
Circuit. 


Insured’s Liability Policy 
Covers Mechanic Repairing Boat 


A mechanic was working on the insured’s 
boat when it exploded. The insured’s 
liability policy, which contained a rider 
covering the ownership, maintenance and 
use of the boat, covered the mechanic. 
Tenth Circuit. 


The insured was the owner of an inboard 
motor boat which he kept at a private dock. 
He engaged a mechanic to repair the motor 
in the boat. When this was 
pleted, the mechanic touched the 
button and immediate ex- 
which 


work com- 
starter 
there was an 


plosion caused substantial property 
Numerous suits were brought against 
the insured to recover for 
The had 

hensive personal liability 

sured, brought an 
judgment that the (who 


independent contractor at the 


damage. 
property damage. 
insurer, which issued a compre 
policy to the in 
action tor a declaratory 
mechanic Was an 
time of the 
accident) was not within the coverage of the 


insured’s pe licy. 


The terms of the policy, which contained 
a rider covering the ownership, maintenance 
and use of the boat in question, defined an 
insured as including “(a) the named insured 

(c) with respect to animals and water 
craft owned by an insured, any person or 


organization 


” 


legally responsible therefor 
pany An exclusion clause provided that 
the policy did not apply ‘ 
pursuits of an insured, other than activities 
therein 
non-business 


‘(a) to any business 


which are ordinarily incident to 
pursuits The 


court held that the mechanic was an insured 
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lower 


within the meaning of the policy. 


insurer appealed. 
The court of the de 
claratory judgment that the mechanic was 


appeals affirmed 


within the coverage of the policy. The court 
said that the first issue involved was whether 
“legally responsible” for 
the boat at the time of the explosion. The 
court answered in the affirmative. It stated 
that it thought the term “responsible” meant 


the mechanic was 


a duty to use or operate the boat, or the 
power plant and equipment thereof, prop- 
erly and a liability for a failure to do so. 
Had an occurred while the me- 
chanic making a test run with the 


implied consent of the insured, there would 


accident 
was 


be no doubt that he would be legally re- 
sponsible for the boat. The court 
that he was legally responsible for the boat 
at the time of the explosion. It 
to be significant that automobile insurance 
companies have deemed it advisable to ex- 


decided 


was said 


pressly exclude repairmen from the cover- 
age of their liability insurance policies. No 
such exclusion appeared in the instant policy 


The second question involved was whether 
the above-quoted exclusion clause was ap- 
plicable to the this The 
insurer argued that the mechanic was engaged 


facts of case. 
in a business pursuit and that his activities 
were not ordinarily incident to a nonbusi 
However, the court noted that 
used the 
activities of the 


ness pursuit. 
the insured 
The 
repairing the boat were necessary to put 
i The 


mechanic’s activities 


boat for nonbusiness 


use. mechanic in 


it in condition for nonbusiness use. 
court declared that the 
in repairing the boat were ordinarily 


dent to the 


inci- 
nonbusiness use of the boat 
thus, the exclusion did 
that 
coverage of the 
—~Security National Insu 
ance Company et al. v. Sequoyah Marina, Inc 
United States Court of Appeals for 
1957. 9 Fire 


by the insured and 


not apply. It was concluded the me- 


chanic came within the 


insured’s policy 
et al 
the Tenth June 12, 
AND CASUALTY CASEs 218. 


Circuit. 


Short Short: Pennsylvania 
The 


upon the roof of an adjoining building in 


falling of debris with unusual force 
the course of the insured’s demolition oper- 
constituted an within the 
meaning of a liability policy —Robert Haw- 
thorne, Inc. v. Liberty Mutual Insurance Com- 
pany. United States District 
Eastern District of 
1957. 9 Firt 


ation “accident” 


Court for the 
Pennsylvania. May 7, 
AND CASUALTY CAsEs 237, 
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AUTOMOBILE 

Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Meaning of ‘Household’”’ 
Considered by Court 


The insured’s sister was the registered 
owner of the car driven by the insured at 
the time of an accident. She was a mem- 
ber of the insured’s “household” within 
the meaning of the exclusion clause of the 
insured’s policy. Connecticut. 


The insured was driving an automobile 
The vehicle 
struck a tree and the injured passengers 
brought suit 


the insured, who 


registered in his sister’s name. 


against the administratrix of 
was killed in the accident. 
The 


liability for 


They recovered judgments. insured 


injuries 
arising from the operation of another car. 


was covered against 
His policy also contained a provision cover- 
ing him in the operation of any other private 
automobile provided that this 
extended apply “to any 
the one 


however, 
coverage did not 
than 
registered in the 


automobile [other mentioned 
name of 
member of the 
The 


contended 


in the policy] 
Insured or any 
thereof.” 


insurer 


the named 
household (Italics supplied.) 
insured’s (defendant) 
that the 


his household and, 


insured’s sister was a member of 


thus, the policy covering 


him was not applicable to’ the accident 


The facts showed that the insured’s 


mother and 


brothers when her husband went into 


sister came to live with her 
mili- 
service. She stored her 
While she was living with them 


she paid her mother board and room, just 


tary turniture at 


this 


time 


as she had done prior to her 


her husband’s 


narriage. Upon 
intended to 
and, in fact, did so 


live 
when he 


return she 
with him 


returned subsequent to the accident 


The plaintiffs brought this action against 


the insurer to enforce the payment of 


obtained against the insured’s 
The 


construction of the 


judgments 
administratrix. reserved for 
upon the 
policy exclusion 

The noted that it 
had not had occasion to construe the word 
“household” but that it had considered 
what is necessary to constitute a “family.” 


case Was 


advice above 


State supreme court 


It said that the concepts of the two words 


Automobile 


Persons 
and 
can be 


have some common 


who live under the same roof share 


said 
to be not only members of the same family 
but also household 
isanguinity is an indicative 


identical living accomodations 


members of the same 
The matter of co1 
but not 


constituting persons 


necessarily indispensable factor in 


members of the same 


household 


In the 
sister 


that the 
living with 
their mother and the sister was contributing 
to the support of the family group was held 
to manifest a single household. The court 
added that gave up her 
own home and ored her furniture, she 
terminated her atus as the 
another 
into the 
and mother. 
above 


instant case the fact 


and her brother were 


1 
} 


when the sister 
member of 
that status 
-ontaining her brothers 
the terms of the 
clause, the 


househo merged 
household 
Thus, under 
exclusionary insured’s 
provide coverage for the 
accident.—Rathbun et al. v. Aetna Casualty 
and Surety C Supreme 
Court of 1956. 10 


AUTOMOBILE C 


policy did not 


Connecticut 
December 18, 


(2d) 797 


ym pany 
Errors 


ASES 


Insured Fails to Sustain 
Burden of Proof 


A machine was damaged when it fell 
from a truck’s trailer. There was no 
coverage since the insured failed to sus- 
tain the burden of showing that the loss 
was caused by the “overturning and/or 
upset” of his motor trucks “and/or” 
trailers. New Hampshire. 


The insured had coverage for loss and 


damage to goods carried by him and caused 
by “overturning and/or [ 


“and 


upset” of his motor 
or trailers.” A machine fell off 
rucks 


de Clal 


trucks 


one of his t 1e insured filed a pe- 


against 
» machine. 


tition for a 


his insurer and the owner 


The truck driver’s 
that the 
tightly 


thrown up from the 


indicated 
ton, 
was 


testimony 
about a 


machine, weighing 
packed and sec fastened, 
floor of the 


and “rigl 


urely 
trailer over 
t over the top” of 
height, while 
turn in low 


skids a foot higl 


stakes at least 18 inches in 


the driver was making a wide 


gear, traveling slowly over a nearly level 


road. 
The 


common 


believed it to be 
inanimate 


court said that 
knowledge that heavy, 


objects do not behave in such a manner. 
It declared that the driver’s testimony pos- 
tulated a physical impossibility and did not 


require belief. 


591 





The court noted that in order for the 
insured to recover it was not enough for 
him merely to show that the machine in 
some manner fell to the ground and was 
damaged. He had the burden of proof of 
showing that the loss was caused by at 
least a partial overturning or upsetting of 
the trailer sufficient to spill the machine 
onto the road. Since this burden of proof 
was not sustained, judgment was rendered 
for the defendants.—Crowley d.b.a, Martin 
Crowley Trucking v. New Hampshire Fire 
Insurance Company et al. New Hampshire 
Supreme Court. March 26, 1957. 10 Auto 


MOBILE CAseEs (2d) 1026 


Civil Damage Act Applies 
to Accident Outside State 


The Minnesota civil damage act applied 
to a car accident occurring outside the 
state where the sale of the intoxicating 
liquor to the driver took place within 
the state. Minnesota. 


The plaintiff alleged that (1) the defend- 
ant illegally sold intoxicating liquors in 
Minnesota to the driver of the car to the 
extent of causing him to become intoxicated 
in the defendant’s establishment and (2) 
shortly thereafter, as a proximate result 
thereof, the plaintiff sustained injuries when 
the car overturned in Wisconsin. The de- 
fendant denied the material allegations of 
the complaint and alleged that it failed to 
state a cause of action The trial court 
found that the Minnesota civil damage act 
(Section 340.95 of the Minnesota Statutes 
Annotated) did not apply where the accident 
occurred outside the state, and granted the 
defendant’s motion to dismiss the com 
plaint. An appeal was taken 


lhe civil damage act provides as follows 


“Every person who is injured in 


person or property ... by any intoxicated 


! 
person, or by the intoxication of any person, 
1 


las a right of action, in his own name, 
against any person who, by illegally selling, 
bartering or giving intoxicating liquors, 
caused the intoxication of such person, for 


1] 


all damages sustained 


The defendant contended that the present 
action was governed by the law of torts 
and that since the last act in the series of 
events for which the plaintiff instituted his 
action occurred in Wisconsin, which has 
no statute similar to the civil damage act, 
the latter act can have no application to the 
case. The Restatement of Conflict of Laws, 
Section 377, states: “The place of wrong is 
in the state where the last event necessary 
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to make an actor liable for an alleged tort 
takes place.” 


The state supreme court did not agree 
with the defendant’s contentions and reversed 
the lower court. The higher court said that 
if the principles expressed in the Restate- 
ment were held applicable to a multistate 
fact situation like the one in the instant 
case, then neither the laws of the state 
where the last event necessary to create 
tort liability took place nor the laws of the 
state where the liquor dealer’s violations of 
the statutes occurred would afford an in- 
jured party any relief against the offending 
liquor dealer for the injuries which resulted 
from his statutory violations. To apply the 
principles in the Restatement would render 
ineffective the desired effect of the civil 
damage act. The court added that the 
violation of the Minnesota statute occurred 
in Minnesota and, thus, no greater burden 
was placed upon the defendant than was 
contemplated by the statute. 


It was noted by the court that Illinois 
(Eldridge v. Don the Beachcomber, Inc., 342 
Ill. App. 151, 95 N. E. (2d) 512) and New 
York (Goodwin v. Young, 34 Hun 252) have 
reached opposite conclusions in construing 
civil damage acts similar to the one in the 
However, the court stated 
that it felt its interpretation would better 
afford Minnesota citizens the protection in- 
tended for them.—Schmidt v. Driscoll Hotel, 
Inc. d.b.a. Hook-Em-Cow Bar and Cafe 
Minnesota Supreme Court. April 12, 1957 
10 AutomosBILE CAses (2d) 1161. 


present case 


Short Shorts from the Courts 


Fifth Circuit .. . Repossession of the cat 
without process did not amount to a “theft” 
within the meaning of the policy.—Talasek 

Travelers Fire Insurance Company. United 
States Court of Appeals for the Fifth Cir- 
cuit. March 29, 1957. 10 AutomMosBILE CASES 
(2d) 1045. 


Arkansas The emancipation statute 
was construed as authorizing a husband to 
bring an action against his wife for her 
negligence.—Leach v. Leach. Arkansas Su 
March 25, 1957. 11 Auto 
MOBILE Cases (2d) 56 


preme Court 


Minnesota . The court was within its 
constitutional power in using additur pro- 
cedure to raise the amount of damages 
awarded by the jury from $3,000 to $9,000, 
with the consent of the defendants.—Genzel 
v. Halvorson. Minnesota Supreme Court. 
January 25, 1957. 10 AutTomMoBILE CASES 
(2d) 814 


I L J— September, 1957 
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AN ANALYSIS of split-dollar and bank- 
finance plans will be made by Benjamin M. 
Becker and David M. Sloan. They survey the 
role of life insurance in the employment rela- 
tionship. Particular attention is paid to the 
tax consequences of these plans. It is noted 
that the intelligent planning of business insur- 
ance never assumes the invariability of taxes. 
Changes may occur not only in the law but 
also in the business itself. Therefore, the 
authors conclude that the insurance investor 
should not undertake a tax-saving program 
from which there is no retreat. 


THE TOPIC “Liability of Aircraft Owners and 
Operators for Ground Injury’’ will be discussed 
by William C. Wolff. The author notes that 
this liability is not uniform throughout the 
states. The majority of states have no appli- 
cable statutes and, thus, the state and federal 
courts must formulate the law. A fraction of 


a second may take an aircraft from one state 
into another and thereby change its liability. 
It is only by uniform laws that the rights and 
obligations of all parties can be ascertained 
in advance. 
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a Concerned with Insurance 
YM Angles of ‘‘Reactor Indemnity''? 


CCH ATOMIC ENERGY 
LAW REPORTS 


Swift ... Accurate ... Authoritative 


Everyone responsible for guiding substantial business interests with a 
stake in this dynamic new field, or contemplating entering it, will welcome 
this authoritative Reporter—now in two encyclopedic volumes. It is designed 
to span the legal problems—federal and state— involved in civilian explora- 
tion, development, and application of atomic energy as opened up and 
encouraged by the Atomic Energy Act, by the AEC Regulations and the 
generous release of nuclear material for peacetime use. 


Fast Frequent Releases——by First Class Mail 


From ‘‘access permits'’—through ‘‘financing research and development,”’ 


‘insurance, labor relations,’’ and all the rest—down to ‘“‘disposition of 
atomic wastes,’’ everything within the plan and purview of this specialized 
Reporter rates recognition here, in prompt, accurate, and adequate detail. 
For fast frequent releases by first class mail bring subscribers everything new 
and pertinent concerning federal and state regulation of the peacetime uses of 
atomic energy—to keep them always informed on emerging developments, 


as they “break.” 


Incorporated into this practical Reporter are first-hand experience and 
intimate knowledge of Consulting Editor Harold P. Green, formerly of Office 
of General Counsel, U. S. Atomic Energy Commission—plus the seasoned 
editorial skill and know-how, the specialized organization, facilities, and 
resources CCH has accumulated in reporting on atomic energy law since the 
very inception of the first federal atomic energy iaw, away back in 1946. 
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MMERCE, CLEARING, HOUSE, INC.. 


AAA iit ARONA 


PUBLISHERS of TOPICAL LAW REPORTS 
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